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OPINION

I. BACKGROUND

Thepetitioner, Anthony Darrell Hines, wasoriginally tried in 1986 in the Cheatham County
Circuit Court for the murder of Katherine Jean Jenkins. The jury found him guilty of first degree
felony murder and sentenced him to death. Although the petitioner’s 1986 conviction for first
degreefelony murder was affirmed on direct appeal by the Tennessee Supreme Court, the case was
remanded for resentencing because of erroneousjury instructions. Statev. Hines, 758 S.W.2d 515
(Tenn. 1988).



On remand, the Cheatham County jury again sentenced the petitioner to death, finding three
aggravating circumstances: “[t]he [petitioner] was previously convicted of one or more feonies,
other than the present charge, whichinvolve the use or threat of violenceto the person,” Tenn. Code
Ann. 8 39-2-203(i)(2) (1982); “[t]he murder was especially heinous, atrocious, or cruel in that it
involved torture or depravity of mind,” id. § 39-2-203(i)(5) (1982); and “[t]he murder was
committed while the [petitioner] was engaged in committing, or was an accomplice in the
commission of, or was attempting to commit, or was fleeing after committing or attempting to
commit, any first degreemurder, arson, rape, robbery, burglary, larceny, kidnapping, aircraft piracy,
or unlawful throwing, placing or discharging of a destructive device or bomb,” id. § 39-2-203(i)(7)
(1982). Subsequently, the Tennessee Supreme Court affirmed the petitioner’ sconviction and death
sentence, and the United States Supreme Court denied certiorari. State v. Hines, 919 SW.2d 573
(Tenn. 1995), cert. denied, 519 U.S. 847, 117 S. Ct. 133, 136 L. Ed. 2d 82 (1996).

The petitioner filed apetition for post-conviction relief on March 4, 1997, which wastwice
amended. On May 9, 2002, after evidentiary hearings, the post-conviction court filed its findings
of fact and conclusions of law and entered an order denying the petition.

A. Proof Presented at 1986 Trial

Thefollowing proof, introduced at the petitioner’ s original trial in 1986, was set out by our
supreme court in affirming the petitioner’ s conviction:

Between 1:00 and 1:30 p.m. on 3 March 1985 the body of
Katherine Jean Jenkins was discovered wrapped in asheet in Room
21 of the CeBon Motel off Interstate 40 at Kingston Springs. The
victim was a maid at the motel and had been in the process of
cleaning the room when shewaskilled. Her outer clothing had been
pulled up to her breasts. Her panties had been cut or torn in two
pieces and were found in another area of theroom. A $20 bill had
been placed under the wrist band [sic] of her watch.

The cause of death was multiple stab wounds to the chest.

Four deep, penetrating wounds, ranging from 2.5 inchesto 6.4 inches
in depth, had been inflicted about the victim's chest with a knife
similar to a butcher knife or a hunting knife. Other superficid cuts
were found in the area of the neck and clavicle. There was also a
knifewound which penetrated through theupper portion of thevagina
into the mesentery in the lower part of the abdominal cavity. Dr.
Charles Harlan who performed the autopsy on the victim's body
testified that inview of the small amount of blood inthevagind vault
it was his opinion the wound occurred at or about the time of death.
Thevictim also had what he described as " defensive wounds" on her
hands and arms.



Jenkins had been left in charge of themotel at about 9:30 a.m.
At that timethe occupants of Rooms9, 21 and 24 had not yet checked
out. When the manager |eft her in charge she was given a Cheatham
County State Bank bag containing $100in smal | billsto make change
for motel guests asthey paid. The bank bag, bloody and empty, was
discovered in theroom with her body. It was her established habit to
lock her automobileat all times and to keep her keys and billfold on
her person when she worked. Her car keys, billfold and her 1980
silver-col ored Volvo were missing.

On 1 March 1985 defendant had departed by bus from
Raleigh, North Carolina. He had been given anon-refundable ticket
to Bowling Green, Kentucky and $20 in spending money. The
traveling timefrom Raleigh, North Carolinato Nashville, Tennessee
was approximately 17 hours. Prior to his departure he was observed
by a witness to be carrying a hunting knife in a sheath which was
concealed beneath his shirt. The witness admonished him that he
could not carry a knife like that on the bus to which he responded "
never go anywhere naked." "I aways have my blade." Sometimein
the early morning hours of 3 March 1985 he checked in and was
assigned to Room 9 at the CeBon Motel. He was wearing a green
army-type fatigue jacket, fatigue pants and boots. He was next seen
at gpproximately 9:30 am. walking in a direction from his room
toward adrink machine. At that time hetold the manager he was not
yet ready to check out. He was also seen sometime prior to 9:30
purchasing a sandwich at a deli-restaurant across the street from the
motel. The same witness who saw defendant also saw another
stranger there somewhere between 1:30 and 2:30 who she described
astaller than defendant with dark hair, kinky looking and wild-eyed.
He departed the restaurant in the genera direction of the CeBon
Motel. The Cheatham County Sheriff testified that he responded to
acall tothe CeBon Motel at 2:37 p.m. When he arrived on the scene
blood spots in the room were beginning to dry and the body was
beginning to stiffen. Defendant was seen between 11:00 and 11:30
am. walking from the direction of the Interstate toward the CeBon
Motel. At 12:40 p.m. awitness saw the victim's Volvo automobile
pulling out from the CeBon Motel driveway. It was being operated
by a person who appeared to be a man with very short, light colored
hair. The vehicle crossed over the Interstate and turned east on
Interstate40. Shefollowed behind and endeavored to catch up but it
sped off toward Nashvilleat ahighrateof speed. Defendant wasnext
identified in possession of the car a few miles past Gallatin on
Interstate 65, heading in the direction of Bowling Green, Kentucky.
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A group of young peoplefirst endeavored to help him start the stalled
automobile and then gave him aride to Bowling Green. During the
trip to Bowling Green one of these witnesses observed some dried
blood on the right shoulder of hisshirt. He carried ajacket which he
kept folded. After hearrived at hissister'shomein Bowling Green[,]
defendant told her he had endeavored to pay another day's rent at a
motel when he was attacked by the motel operator. He demonstrated
to her how he had stabbed the man. He dso related to her he had a
sum of money. She could not remember whether he said $35,000 or
$3,500. Defendant also told his sister's husband he had earned
approximately $7,000 working as amechanic in North Carolina. He
displayed a set of keysto a Volvo automobile and explained that a
man who had given him a ride attempted to rob him. Defendant
purportedly grabbed the steering wheel and when the car ran off the
road he grabbed the keys and ran. According to the witness he was
wearing an army fatigue jacket which had something large, heavy and
bulky inthe pocket. Thewitness had previously seen defendant with
a survival knife with a 6¥2 to 7 inch blade hanging from his belt.
When defendant wastaken into custody he volunteered the statement
that he had taken the woman's car but had not killed her. According
tothearresting officer he had not advised the defendant that awoman
had been killed prior to the volunteered statement. There was
evidence however that defendant was aware he had been charged in
Tennessee on a murder warrant. The victim's wallet was found
wrapped in athermal underwear shirt ashort distancefrom where her
car was found abandoned. The key to Room 9 of the CeBon Motel
was found at the site where defendant had been camping out near
Cave City, Kentucky. When asked by a TBI agent to tell the truth
about the death of Katherine Jenking[,] defendant stated that if the
officer could guarantee him the death penalty he would confess and
tell him all about the murder and that he could tell him everything he
wanted to know if hewas of amindto. Thereweremarkson thewall
of Room 9 at the CeBon M otel apparently made by someone stabbing
aknifeinto thewall. When shown photographs of the marks on the
wall defendant responded that they were knife marks. These marks
were obviously made by aknife larger thantwo taken from defendant
at thetimeof his arrest.

There is additional evidence in the record incriminating
defendant. That summarized above establishesguilt of theconviction
offense. A criminal offense may be established exclusively by
circumstantial evidence and the record in this case is abundantly



sufficient for arational trier of fact to find defendant's guilt beyond
areasonable doubt.

Hines, 758 S.W.2d at 517-19.

B. Proof Presented at 1989 Resentencing

Thefollowing proof was presented during the resentencing and set out by the supreme court
in affirming the petitioner’ s death sentence:

The State introduced proof that the defendant had previoudy
been convicted of assault in the first degree. A detective who had
investigated the case testified that the defendant had inflicted serious
physical harm to the victim in this prior case. The State adso
presented proof that the defendant had stabbed the victim in the
present case multipletimeswith asharp instrument, probably aknife.
Three of these wounds were letha and had penetrated the victim's
chest five to six inches. The pathologist who had performed the
autopsy of thevictimtestified that all thelethal woundswereinflicted
at about the same time and that death would have occurred within
four to six minutes, most of which time the victim would have
remained conscious. Defensive wounds were found on the victim's
hands. Her clothing had been pulled up and her panties had been cut
in half and removed from her body. About the time of death, and
shortly after the infliction of the letha wounds to the chest, the
defendant had inserted a flat object through the victim's vaginal
orifice into the vaginal pouch until the instrument penetrated the
vaginal dome and passed into the abdominal cavity. A twenty dollar
bill had been placed under the victim'swatchband. No semen or any
other evidence of gaculation was found.

At the time of her death, the victim had in her possession a
bank bag contai ning approximately $100 in proceeds from themotel .
The empty bag was discovered in the room where the victim's body
wasfound. Thevictim'sautomobilewasasomissing. Around12:40
p.m. the day of the murder, another employee of the motel saw the
vehicle being driven out of the motel parking lot by someone other
than the victim.

In mitigation, the defendant presented proof that, while in
prison on this conviction, he had presented no serious disciplinary
problemsand posed no threat to the prison popul ation. Thedefendant
also presented proof of a troubled childhood. His father had
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abandoned the family when the defendant was young. His mother
had an alcohol problem. In histeensthe defendant became involved
in sniffing gasoline and glue and began to abuse alcohol and drugs.
He also exhibited self-destructive behavior. Dr. Pamela Auble, a
clinical psychologigt, testified that the defendant was suffering from
aparanoid personality disorder and dysthymia, or chronic depression.
According to Dr. Auble, the defendant would suppress his feelings
until they "boiled up" under stress. In her opinion, the defendant,
who had returned from turbulent visitswith his parentsand girlfriend
shortly before he committed the murder, was under stress when he
killed thevictim. Dr. AnnMarie Charvat, asociologist, also testified
about the damaging effect of the circumstances of his childhood on
the defendant.

Hines 919 SW.2d at 577.
C. Proof Presented at Post-Conviction Hearing

Witnessestestifying at the post-convicti on hearings included Ken Jones, who testified at the
petitioner’s 1986 trial and 1989 resentencing hearing that he had found the victim’s body; Marion
Jones, Ken Jones swife; and Vernedith White, hisgirlfriend. Neither Mrs. Jonesnor Ms. White had
testified previoudly in guilt or sentencing proceedings

Ken Jonestestified viadeposition from anursing homein Hendersonville, Tennessee. Inthe
yearsfollowing the petitioner’ s resentencing, Jones suffered a stroke and was confined to anursing
home; therefore, he was unableto testify in person at the post-conviction hearing. Hetestified that
he found the victim’ sbody at the CeBon Motel. He acknowledged that he went to the motel on the
day of the victim’s murder to rent aroom with Vernedith White, with whom he had been having an
affair for two years, although at trial he had testified that his reason for being at the motel wasto use
the restroom. Jones explained that it had been his and Ms. White's custom to rent aroom at the
CeBon Motel most every Sunday. He usudly rented aroom from the victim, who wasamaid at the
motel. Herecalled that, on the day in question, he and White had arrived at the motel between 10:00
and 11:00 am. Jones could not find anyone at the motel, so he and Ms. White sat in his van and
waited for someoneto arrive to rent them aroom. They subsequently drove to a nearby restaurant
and returned to the motel within fifteen minutes. Jones said that he could see the motel parking lot
the entire time he was at the restaurant and never got out of his car whileat the restaurant. He said
that he found the victim’ sbody within one hour of the time they arrived at the motel. Jones further
testified he knew that keys were kept in abox outside the office, so after no one showed up to rent
them aroom, he retrieved a key from the box.

Upon entering the motel room which had amaid’ scart sitting outside, Jones saw thevictim’s

body, immediatdy ran out of the room, drove acrossthe street to arestaurant, and had someone call
the sheriff. He could not recall exactly what he told the person at the restaurant about the victim.
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Thereafter, he drove Ms. White to her home in Dickson and returned to the motel to discuss his
discovery with Sheriff Weakley, whom he said was afriend of his. He presumed that the sheriff
knew why he was at the motel that day and admitted he told the sheriff that he was concerned about
hiswife finding out why he had been there. Jonestestified that Sheriff Weakley tried to “ put [him]
at ease about the problem of being at the motel there with Vern[e]dith.” When asked further about
thisissue, Jones said that he understood Sheriff Weakley would not question him about it. He also
understood that none of the attorneys would question him about it, but remained nervous about
testifying at thetrial. He said that Sheriff Weakley called him the evening of the murder and asked
him not to discussit with anyone. Jones said that he was not contacted by any attorney prior to his
testimony at trial, and his first contact with any attorney occurred when he was called to testify at
thetrial. Jonestestified that he knew nothing concerning the actual murder itself. He stated that he
did not see anyone at the motel that morning other than awoman who pulled into the parkinglot in
either abrown or maroon car. Hecould not recall testifying a trial that the woman left her car and
knocked on the door of the room where he later found the victim.

Marion Jones, Ken Jones' swife, testified at the post-conviction hearing asto her husband’ s
longstanding affair with Vernedith White. She did not remember exactly when she learned of the
affair but knew of it by the time of the petitioner’s trial in 1986. She and Ken Jones had been
married since 1956, and he had been involved in several extramarital affairs. Shetestified that after
Jones suffered a stroke and entered the nursing home, she learned that he had given power of
attorney to Ms. White. She also discovered that he had given Ms. White approximately $30,000.
She did not know that her husband had testified at the 1986 trial until Connie Westfall, an
investigator with the post-conviction attorney’ s office, contacted her years later. She said that her
husband had a temper and had been verbdly abusive to her but had never hit her.

Vernedith White, Ken Jones sformer girlfriend, testified at the post-conviction hearing that
she had neither been called to testify at the 1986 trial nor been contacted by anyonefor investigative
purposes prior to the post-conviction proceedings. She acknowledged at the hearing that she had
been involved in an affair with Ken Jones for eleven years and was at the CeBon Motel on the day
Jones discovered the victim’s body. Each week they rented one of two rooms, normally from the
manager or the maid, and were usually at the motd from approximately 9:00 a.m. until 12:00 noon.

According to Ms. White, Ken Jones picked her up around 8:00 am. on Sunday, March 3,
1985, aswas hiscustom. Shelived in Dickson and estimated that they arrived at the motel around
9:00 am. They could not find anyone at the motel and waited inthe parking lot. She suggested to
Jones that they leave and go home or somewhere else instead of waiting, but he did not take her
advice. Sheremembered awoman pulling into the motel parking lot, but did not recdl her leaving
her vehicle and knocking on the door, as Jones had testified at the 1986 trial. She said they did not
leave the motel parking lot to go to the restaurant as Jones had testified. After they had wated
awhileat the motel, Jonestold her he was going to get aroom key from adish in the office and they
would just use the room and leave. Ms. White said that, after Jones returned to the van with a key
toroom 21, they drove over and parked in front of that room. Jonestold her to waitinthevanwhile
he went to check the room. Ms. White testified that the curtains to the room were open, and she
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could see sheetson top of both beds. Joneswaked intheroom past the beds, saw the victim’s body,
and ran out of theroom. She could see Jones the entire time he was in the room, which was “[n] ot
even aminute.” He was very scared when he ran out and told her there was a dead woman in the
room. Shewanted to goinside, but hewould not let her. She said that Jones did not haveany blood
on him when he came out of the room and returned to the van. She believed that it was
approximately 12:00 noon when Jones found the body. They immediately drove to the restaurant
and called the sheriff. Shewasnot sureif Jonesor awoman at the restaurant actually placed the call.
Informed that the emergency call had been made at 2:36 p.m, she said that she must have had her
timeswrong. Jonesdrove her home, which was an approximately forty-five-minute drive from the
motel, and then returned to talk to the sheriff.

Ms. Whitetestified that she and Mr. Jones had been together a the CeBon Motel on at |east
100 occasions prior to March 3, 1985, but they had never before retrieved akey in the manner they
did that day. She could not recall if Jones returned the key to room 21. Although she had seen the
victim cleaning roomsat the motel on prior occasions, she did not know her name. Sherecalled that
the day of the murder was a warm day, and she and Mr. Jones sat in the parking lot with the van
doors open. They neither saw nor heard any suspicious activity at the motel that day prior to Mr.
Jones discovering the victim’s body. She believed they would have seen anyone who entered or | eft
either room 21 or room 9.

Ms. White said that she and Mr. Jones were co-owners of a sporting goods store and that
Sheriff Weakley wasaregular customer. Shetestified that she never discussed the events of March
3, 1985, with Weakley and understood that he had told Jones that it was al right for him to take
White home and then return to discuss the matter. She said that her relationship with Jones had
ended about two years after March 3, 1985. According to Ms. White, there was no possibility that
Ken Jones had anything to do with the victim’s murder.

Sandra Kilgore testified that she served on the jury in the petitioner’s 1986 trial. After
learning that she had been selected for ajury, she called her pastor from home and asked for biblical
scripturesregarding capital punishment. She said that she spoketo her pastor before shewas sworn
inasajuror in the petitioner’strial. She did not know that the State was seeking the death penalty
inthe petitioner’ s case until she cameto court for jury service. Accordingto Ms. Kilgore, therewas
some division among the jurors during deliberation.

Mary Sizemore of the Cheatham County Ambulance Service testified she and her partner
went to the CeBon Motel in response to a call from someone at the Donndl Restaurant about a
stabbing at the motel. Ms. Sizemore and her partner searched room to room until they came to a
room with a maid cart outside. Her partner indicated that the room was open. They entered the
room and found the victim lying on her back wrapped in what appeared to be a bedspread up to her
neck. The victim’s wounds were not readily apparent, and they had to unwrap her and pull up her
dress to actually see the wounds. They were not able to find a pulse on the victim. Ms. Sizemore
remembered that the man who had reported the stabbing subsequently returned to the scene and
talked with the sheriff. Shelater learned that this man was Ken Jones.
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Maxey Jean Kittrell testified that she was working at the CeBon Restaurant on March 3,
1985, when aman came in and reported a stabbing at the CeBon Motel. She called an ambulance
service and reported the stabbing.

J. Kenneth Atkins, one of the prosecutors in the petitioner’ s original trial in 1986, testified
that he was involved both in the preparation for trial and the trial itself. He denied that Sheriff
Weakley had asked him not to question Ken Jonesregarding hisreason for beingat the CeBon Motel
on the day of the murder, but acknowledged knowing that Jones was at the motel with a woman
other than hiswife and that Sheriff Weakley was concerned about embarrassing Jones. Atkinssaid
that he had known Jones prior to hisinvolvement in the petitioner’ s case because he had “ prosecuted
aguy that sold drugs and resulted in [Jones' s] son’sdeath.” Hetestified that Jones did not express
any reservation about testifying at the petitioner’ strial, and Sheriff Weakley never asked himtolimit
his questioning of Jones. Atkinsacknowledged that he did not interview Vernedith White. In his
opinion, trial counsel were not deficient in their representation of the petitioner.

James W. Kirby, a former assistant district attorney general and, at the time of the post-
conviction hearing, the Executive Director of the TennesseeDistrict Attorneys General Conference,
testified that he wasinvolved in prosecuting the petitioner at the 1986 trial. He said that Atkinswas
the prosecutor who talked with Ken Jones and examined him on the witness stand. Kirby
acknowledged that he was present at the deposition of Jones taken prior to the post-conviction
hearing and had briefly discussed it with Atkins. He said that the deposition contained testimony
that was not brought out at the 1986 trial. He did not recall having any discussions with Sheriff
Weakley prior to the petitioner’ strial, but it was his understanding that Atkinsrecalled discussing
Jones' s situation with Sheriff Weakley. Kirby also testified that in the 1980s most of the juries he
was involved with in Cheatham County were dominated by men; however, he recaled one desth
penalty case where the jury had afemale foreperson.

Robert S. Wilson was the firg attorney appointed to represent the petitioner, but his
representation was short-lived because he was hired by the district attorney genera’s office
approximately two months after his appointment. He said that he represented the petitioner from
shortly after hisarrest in March 1985 to approximately late June 1985. He began employment with
the district attorney general’s office on August 16, 1985, and said that he never discussed the case
withanyone a that office. Hetestified that he had recommended Steve Stack as his co-counsel, and
Stack was appointed. He knew that Stack had no prior death penalty experience when he
recommended him.

Steve Stack represented the petitioner at the 1986 trial and the 1989 resentencing. He had
tried two cases to a jury in the twenty months that he had been practicing law prior to his
appointment and did not believe he was qualified to serve as lead counsd on the case. Stack
estimated that between 60 and 75% of his practice at the time was civil. William Wilkinson was
appointed to assist Stack after Wilson was allowed to withdraw. Wilkinson had practiced with
Wilson prior to the time he joined the district attorney general’s office. Stack considered himsel f
to be co-counsel in the case, although he performed many of thelead counsel’ sduties. He spent 38.9
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in-court hoursand 133.6 out-of-court hours on the petitioner’ scase. He believed hewaspaid, at the
time of hisrepresentation of the petitioner at thetrial, $20 an hour for out-of-court time and $30 an
hour for in-court time. By contrast, in retained cases he charged between $60 and $75 per hour for
hisservices. At thetime of hisrepresentation of the petitioner, he did not have an office staff or an
investigator. Accordingly, heand Wilkinsondid al of theinvestigationthemselves. Although Stack
wasin private practice during the 1986 trial, he was employed at the public defender’ s office by the
time the case was remanded by the supreme court for resentencing and, as a public defender, was
appointed to represent the petitioner at the resentencing.

Stack testified that he obtained a mental evaluation for the petitioner to determine
competency issues and whether an insanity defensewould be availableprior to the original trial, but
these services did not cover any mitigation issues. He requested the services of an independent
psychiatrigt, a private investigator, and an independent mental evaluation, but these requests were
denied.

Stack said that he had interviewed many of the witnesseswho testified at trial, including the
owners of the motel and Sheriff Weakley. He recalled traveling to Bowling Green, Kentucky, but
could not remember the specific witnhesses he interviewed there. He did not run a criminal
background check on Daniel Blair and, therefore, did not know he had been convicted of theft of
livestock, which might have been used for impeachment purposes. He also interviewed Bill Hines,
the petitioner’s stepfather; Bobby Joe Hines, the petitioner’s half-brother; and possibly Barbara
Hines, the petitioner’ smother. Although herecalledtraveling tothe homeof VictoriaHinesDanid,
the petitioner’s sister, he did not remember actualy meeting with her. He acknowledged that he
knew she would testify that she saw blood on the petitioner’s clothing, but he did not obtain any
information to impeach her testimony. He did not interview the petitioner’s former girlfriend,
Melanie Chandler, or her mother, Virginia Chandler, both of whom lived in North Carolina.

Stack acknowledged that he did not present al of the mitigation proof that the post-
conviction defender had been ableto assemble. He pointed out, however, that at thetime of thetrial
and resentencing, he did not have the benefit, apparently referring to counsel representing the
petitioner at the post-conviction hearing, of athree-year period of timetoinvestigatethecase aswell
as numerous attorneys and investigators to work on the mitigation proof. He testified that, as an
appointed attorney, he did not have the benefit of working on the case as much as he would have
liked because he could not afford to do so. However, he felt he had zealously represented the
petitioner.

Stack also testified that the defense did not challenge the composition of the jury venire at
either the 1986 trial or the 1989 resentencing, saying that it was not considered as an issue at the
original trial. Although hewas awarethat it may have been an issue at the time of the resentencing,
they did not have the necessary time to devote to pursuing it.

Stack said that he did not interview Ken Jones prior to the trial because he had been told by
Sheriff Weakley that Jones was at the crime scene for only a very short period of timeand did not
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know anything about the murder itself. Stack testified that he knew at the time of trial that part of
Ken Jones' stestimony wasfalse or inaccurate. However, he explained that he held Sheriff Weakley
in high regard and trusted what he had told him, saying: “I mean, | would take that man’sword for
anythingintheworld. Hesay[]sthishadn’t got adoginthe hunt, don’t embarrasstheman. | wasn’t
going to embarrass the man.” Stack acknowledged that the defense team should have interviewed
Jones and that it was “ridiculousfor [them] not to have goneto interview him.” He said there were
discrepancies in Jones's testimony regarding his timing of the events which should have been
discovered and developed for the defense. Stack acknowledged that Jones testified at trial that he
did not know the gender of the victim at the time of discovery because the victim’s body was
covered with acloth or sheet. However, the person who made the emergency call said that awoman
had been stabbed.

Stack testified that he became an assistant public defender in 1988 and was appointed to
represent the petitioner at resentencing, as were Shipp Weems, the public defender, and Phillip
Maxey. Asfor thedefenseteam’ sdecisiontodelay their opening statement at resentencing until just
prior to their proof, Stack testified that they discussed this issue, but he did not know why they
decided to do so. He said that Maxey, who was the |east experienced of the three, gave the opening
statement for the defense, and both he and Weems had anticipated a different opening. Hetestified
that the opening did not outline the proof they planned to present, but rather simply asked the jury
to listen to their proof. He testified that the defense team made the tactical decision not to present
aclosingargument becauseit wastheir opinionthat General Kirby had not * presented avery forceful
argument,” and they wanted to prevent General Atkins, who was “exceptional in hisability to . . .
bring emotionsout inajury,” from making arebuttal argument. Stack said that General Atkins had
given avery impassioned closing argument at the origind trial, and they wanted to keep him from
doing so a the resentencing.

Stack recounted that a resentencing they called Dr. Pamela Auble and Dr. Ann Marie
Charvat to testify for mitigation purposes. The two had been recommended by the Capital Case
Resource Center, with whom defense counsel worked during the resentencing, and he believed they
could explain how the petitioner had become the person hewas. Dr. Charvat did not come across
as well asthey had hoped, and he did not believe the jury had grasped everything she said. Stack
said that the defense team did not know the * extent and the nature of the types of abuse that [the
petitioner] went through growing up” and that the resentencing jury never saw the background that
the petitioner had. Stack further acknowledged that they did not attempt to chal lenge the petitioner’s
prior felony conviction in Kentucky because of the time constraints. He concluded that the public
defender’ s office did not have, and still does not have, the sufficient resources or the time to devote
to acapital case.

William G. Wilkinson, who had been practicing law since 1968, testified that he was
appointed to assist Steve Stack, who had been in practice a “relatively short time.” Wilkinson
described hisroleas*kind of senior counsel” but said that Stack probably did morework on thecase
than hedid. Hesaid he had billed 59.5 out-of-court hoursand 34.4 in-court hourson the petitioner’s
case, but those numbers were very conservative and did not include time he spent traveling to
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Bowling Green, Kentucky. Wilkinson testified that he believed he had sufficient timeto preparefor
the petitioner’ strial, that hewas adequately prepared for trial, and that none of histactical decisions
turned out to be erroneous.

Wilkinson knew that the petitioner’ s sister, Victoria Hines Daniel, had an alcohol and drug
abuse problem and recdled examining her husband, Ernest Daniel, about her drinking problem. He
was not aware of any sexual or physical abuse dlegations of Mrs. Daniel but acknowledged that
information as to this would have been useful. Wilkinson sad that the petitioner “may” havetold
him about the abuse inflicted upon him by his stepfather. He had the petitioner examined by a
psychiatris who determined he was competent to stand trid.

Wilkinson said he did not interview the four people from Kentucky who gave the petitioner
aride and did not know before trial that one of them, Daniel Blair, was going to testify that he saw
blood on the petitioner’ s shirt. Had he known of the substance of Blair’ stestimony, he would have
checked Blair’ scriminal record for impeachment purposes. Herecalled that Blair testified about his
ability to recognize blood and about washing bloodstains out of fabric athough he could not recall
Blair’ sexact testimony. He acknowledged that, in hindsight, it would have been hel pful to have had
an expert refute Blair’s testimony about washing out bloodstans.

Wilkinson said that he discussed Ken Jones s situation with Sheriff Weakley and believed
that Weakley had told him everything he knew. Hedid not interview Ken Jones, Vernedith White,
or Virginia Chandler and, in hindsight, would liked to have had more time to inquire about why
Jones and White sat in front of the CeBon Motel for over three hours on the day of themurder. As
for Dr. Harlan's tesimony, Wilkinson sad that it may have been helpful to have had another
pathologist review Harlan’s findings.

Regarding the petitioner’s jury, Wilkinson said that three women, two of whom he knew,
served on the jury and he believed he had adequately prepared for the jury selection. He was not
aware of any disparity between the number of women avail able and the number actudly called to
serve in Cheatham County. He was aware of some Tennessee case law prior to 1985 where
challenges had been made to jury composition based on race or gender.

Shipp Weemswasthe District Public Defender for the Twenty-Third Judicial District, which
included Cheatham County, at the time of resentencing and in that capacity had been appointed to
represent the petitioner at resentencing. He was not involved in the preparation phase of
resentencing but assistedinvoir dire. Weems confirmed Stack’ stestimony that they agreed towaive
closing argument at resentencingin order to prevent the prosecutionfrom giving arebuttal argument.
He had tried six or seven capital cases prior to the petitioner’ s resentencing and was aware of the
importance of mitigation proof. In hindsight, he fdt that much more work should have been done
on the petitioner’s social history for purposes of mitigation. As to the workload of the public
defender’s office in 1989, Weems said tha the office had three attorneys who each handled
approximately 800 cases. Although the office was budgeted to have an investigator, that position
was filled by an attorney because the office was only budgeted to have two attorneys, and that
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number could not handle the entire district. In his opinion, at the time of the petitioner’s
resentencing, the attorneys in that public defender’s office “didn’t have the luxury to prepare a
misdemeanor case much lessacapital case.” Weemstestified that they were “looking for women”
when choosing the jury for resentencing, and concluded that the defense team did not get the jury
pool they wanted for the resentencing.

Phillip Maxey, ajuvenile court judge at the time of the post-conviction hearing, had been
appointed to represent the petitioner at resentencing. At the time, he had been practicing for about
five years. Although he had taken several casesto trial, he “knew very little” about capital case
representation at the penaty phase. He testified that he interviewed Sheriff Weskley, the
investigating officers, and ajuvenile court judgein Bowling Green, Kentucky. Healso worked with
Drs. Auble and Charvat and the Capital Case Resource Center. He said that the defense team was
as prepared as they could have been and that they had been able to negotiate two life sentences for
the petitioner, which were denied. He believed they had presented strong mitigation proof and said
they waived closing argument in an effort to prevent the State from making a rebuttal argument.
They believed that the State would wait until rebuttal to “really throw it all” at the jury. Hedid not
recall any discussions about challenging the jury venire.

Daniel Blair, who testified at the petitioner’ s original trial, was one of the four people from
Kentucky who picked up the petitioner on March 3, 1985, on Interstate 65, after they noticed hiscar
was disabled, and drove him to Bowling Green, Kentucky. Blair was on probation at the time and
was not supposed to have |eft the State of Kentucky, although he was never charged with violating
his probation and was told by a Kentucky deputy sheriff that his leaving the state would not be a
problem. At the post-conviction hearing, Blair testified that he had seen “what looked like blood”
on the petitioner’ s shirt, although at the trial he had testified that it was blood.

Melanie Chandler, the former girlfriend of the petitioner and a friend of Victoria Hines
Daniel, his sister, testified that she and the petitioner had a child, Anthony Scott Hines, who was
born January 1, 1981. The petitioner’s mother adopted the child when he was two years old. She
testified she had last seen the petitioner around February 1985 when he cameto her house in North
Carolina. When he arrived, he only had a few items with him, one of which was a smadl, folding
knife she previously had given him. During hisvisit, they went to a party with somefriends of hers,
and, as they were returning home, the petitioner and the friend who was driving got into an
argument. After the petitioner grabbed the friend who was driving the car, Chandler grabbed the
petitioner, who accidental ly struck her intheeye, causing bruising. Shesaidthat he had never before
struck her but had always been protective. Chandler’s mother, Virginia Chandler, called the police
and forced the petitioner to leave. Later that night, the petitioner appeared at Melanie’ s window.
She alowed him inside, and he hid in her closet for approximately one week before her mother
discovered him. Her mother bought the petitioner aone-way bus ticket to Kentucky.

Chandler said that she knew her mother had tedtified at the petitioner’s trial, but defense

counsel never contacted her. She acknowledged knowing she was supposed to appear in court at the
trial, but she had just had a baby and decided not to do so. Shetestified that she did not know that
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the petitioner wason trial for murder. She thought her mother lied at the trial when she stated that
she had seen the petitioner sharpening hisknifewith abootstrgp. She saidthat her mother later told
her that the petitioner had been found guilty of murder and had been executed. She believed the
petitioner was dead until the post-conviction defender’ soffice contacted her in 1997 or 1998. Since
learning that the petitioner wasaliveand in prison, she had written him several |ettersand had visited
him in prison.

Robert Ernest Daniel tedtified that he had been married to Victoria Hines, the petitioner’s
sister, for about two years. He met the petitioner whilethe petitioner wason parolein Kentucky and
gave him ajob doing construction work. The petitioner was a hard worker, and they were friends
“[tloapoint.” Daniel said that the petitioner carried a small pocketknife with him on the job and
also had an “Army type survivor” knife with afixed blade. He believed that the knife blade was
approximately six inches long, with one end serrated and the other sharp. He recalled that the
petitioner gave the knife to his brother, Bobby Joe, who kept it in adrawer at their home.

Danidl testified that on March 3, 1985, the petitioner appeared at his apartment, wearing blue
jeans, awhitet-shirt, an Army jacket, and whitetennisshoes. Victoria shirthday wasthe day before
or the day after the petitioner arrived, and the petitioner wanted to buy agrill for her. Daniel gave
the petitioner some money because the petitioner did not have enough to purchasethegrill. Hethen
drovethe petitioner to Park City or Cave City, Kentucky, and dropped him off. Later that night, the
police came to his home and questioned him about the petitioner’s whereabouts. At the time, he
thought the police wanted to question the petitioner about aprobation violation, so he* acted stupid.”
When helater |earned that the police wanted to question the petitioner in connection with amurder,
he told the police where he had taken the petitioner.

On cross-examination, Danid said that he testified at the origind trial that Victoria only
drank occasionally “because she was my wife at the time and | would be very protective of her.”
This testimony was inaccurate because Victoria drank heavily. He denied testifying that the
petitioner had something bulky inhis Army jacket and that he did not know when Victoria’ sbirthday
was. He denied remembering seeing the petitioner with a set of car keys or that he had asked the
petitioner why he had aVolvo. During arecess, the court ordered Daniel to take a breath alcohol
test. Daniel admitted that he had consumed “a couple of beers’ before coming to testify at the post-
conviction hearing, and the court found him to be in contempt, ordering him to serve twenty-four
hours in the Cheatham County Jail.

VictoriaHines Daniel Furlong, the petitioner’ s sister, testified at both the original trial and
the post-conviction proceeding. She sad that her stepfather, Bill Hines, was abusive to her, her
siblings, and her mother. Her stepfather used “tobacco sticks, belts, belt buckles . . . anything that
he could get ahold of to whoop uswith.” Heaso drank beer and liquor “all the time” which caused
his attitude to change, and the “beatings got worse.” She said that the petitioner often attempted to
intervene to protect her and their sister, Debbie, which caused the petitioner to be beaten more
severely. Sherecalled one incident where her stepfather knocked the petitioner into the corner of
a fireplace, rendering him unconscious. However, medical attention was not sought for the
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petitioner. Oftentherewasnot muchfood inthehouse. Inadditionto the physical abuse, Bill Hines
sexually abused her from the age of nine. She and the petitioner began drinking a the age of eleven
or twelve. They both dso smoked “dope,” and the petitioner sniffed glue. She admitted that she
drank heavily from the time she wastwel ve or thirteen and had only recently stopped drinking. She
also said that she was married to Ernest Daniel for five years, during which time he often beat her
severely.

Furlong said that her birthday was February 4 and that on March 3, 1985, the petitioner had
given her agrill asabelated birthday gift. Shesaid that, if she had testified at the original trial that
she saw blood on the petitioner on March 3, 1985, when he arrived at her house, it was because she
had been drinking. At the post-conviction proceeding, she testified that the petitioner had fallenin
red clay mud prior to arriving at her house and that iswhat she saw on hisclothes. She said shewas
not interviewed by the petitioner’s attorneys prior to the resentencing, and the prosecutors had
tricked her into talking to them prior to the origina trial by telling her they were the petitioner’s
attorneys. She said she was drinking whiskey and water when they came to her house and asked
guestions. Shethought they were tape-recording their conversation, but they denied it. Shesaid she
later saw a recording device and ordered the men out of her home.

Furlong acknowledged that she was an alcoholic. She did not remember testifying that the
petitioner had gotten into a struggle at the motel and did not believe that she had testified as the
transcript of the original trial reflected. If the transcript were correct, then she was “[p]robably”
lying in 1986 because of her drinking. She admitted that she had never reported any of the sexual
abuse by her stepfather. 1t was her understanding that her stepfather had continued with his sexual
abuse of young girls, including her niece, but she had never reported him to law enforcement
officids.

LeeDavid Milestestified at the post-conviction hearing that heisatranssexual and formerly
had been the petitioner’ s oldest sister, Debbie Hines. According to Miles, the petitioner and Bill
Hineswere very close until the petitioner was approximately age six and learned that Bill Hineswas
not hisbiological father. At that time, the petitioner became resentful toward Bill Hines. Milessaw
Bill Hines hit the petitioner with hishands, abelt, atobacco stick, and acar antenna. Hines beat the
petitioner “four or five times a week.” Miles related one incident where Bill Hines threw the
petitioner, who could not swim, into apartially frozen pond as punishment for throwing tiresin the
pond. An uncle and Miles had to go in after the petitioner, and Miles pulled him out. Miles also
testified that their stepfather got mad at Miles for breaking an antenna off his car. He beat Miles,
Furlong, and the petitioner with the antennato the point that he drew blood. Milesfurther testified
that the petitioner oncefell off astack of hay balesontop of awagon. He hit hishead on theground
and was bleeding, but Bill Hines refused to take him to the doctor. Miles also testified that the
petitioner was very protective of his siblings and often intervened during Bill Hines's attacks and
abuse. Bill Hines also shot and killed the family dog and her puppies in front of the children.

Miles also testified that Bill Hines sexudly abused him four to five times aweek from the
age of six until the age of eighteen and that he was afemale at the time the sexual abuse occurred.
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Milesalso said that he was raped at the age of sixteen by Bill Hinesand that Hinestried to forcehim
to have sex with afriend of his, but Miles*fought with hisfriend for awhile and then hisfriend got
tired and said well | am not going to do this, let’sjust leave.”

Miles said that when the family moved to Bowling Green, Kentucky, the petitioner and
Victoriabegandrinking heavily and the petitioner al so began sniffing glue and gasoline and smoking
marijuana. The children often ate cereal with water for dl three meals because their parents spent
their money on beer and cigarettes. However, Bill Hines bought food for Bobby Joe Hines because
hewashishbiological son. Milesnever saw Bill Hines strike Bobby Joe. Milesrecalled visiting the
petitioner at the Green River Boys Camp and the petitioner cried and begged their mother to takehim
home, but their stepfather refused to let her. After their mother attempted suicide, sheleft with only
Bobby Joe and movedto lllinois. Soon thereafter, Milesleft homealso. Their mother subsequently
returned home after learning that Miles had left. Milestestified that he was never contacted by the
defense attorneys, but he tried to contact them to offer to pay their fees.

Connie Westfall, an investigator in the post-conviction defender’ s office, said that she met
with the Hines family and that it took them a“ great deal of time” to open up to her. Ms. Westfall
estimated that she worked more than 1000 hours on the petitioner’ s case,

Dr. PamelaAuble, apsychol ogist specializinginclinical neuropsychology, who had testified
at the resentencing, testified also at the post-conviction hearing, saying she first evaluated the
petitioner in May 1989. After meeting with the petitioner, she reviewed hissocial hisory, aswell
ashisschool records, prison records, and recordsfrom the Middle Tennessee Mental Heal th Institute
which were provided by defensecounsel. Her diagnosis of the petitioner was paranoid personality
disorder and dystonia, which is depression.

Dr. Aublesaid that shedid not have enough time prior to the resentencing hearingto devel op
atrusting relationship with the petitioner. She said shewasonly given alittle over amonth to work
onthe petitioner’ scase but that, in general, threeto four monthswas optimal, depending on the case.
It would have been hel pful to have had the petitioner evd uated by an expert in chemical dependency
and to have had more information about his socia history. She acknowledged that, at the time of
resentencing, she knew little about the petitioner’ s a cohol abuse or the sexual abuse in hisfamily.
She testified that Steve Stack “didn’t seem very confident in his own abilities,” and she believed
defense counsel did not have much understanding of the mental health issues in the case.

On cross-examination, Dr. Aubleacknowledged that sheknew the petitioner’ s parentsdrank
when they werenot at work, suspected that he had suffered physical abuse, and knew that he abused
alcohol and drugs. She said she was not aware of the alcoholism in the petitioner’ s family or of the
extent of the abuse suffered by the Hines children. She believed her diagnosis of the petitioner’s
emotiona problems, of which she testified at the resentencing hearing, was correct. She said that
shewould liked to have referred the petitioner to an expert on the issue of addiction, such an expert
being needed to determine the extent and nature of the alcoholism and drug abuse and the effects
these had on the petitioner. She explained that the combination of the history of addiction in the
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petitioner’s family that she now had knowledge of, together with his relatively normal
neuropsychological testing, raised the issue that the petitioner may have a “chemical lack of
neurotransmitter substance.” Dr. Auble said that thiswas one areaof her testimony that would have
been different had she had additional time to work on the petitioner’s case.

Dr. Ann Marie Charvat, a sociologist and a mitigation specialist, also testified at the
petitioner’ sresentencing hearing and again at the post-conviction hearing, theformer being the first
capital case on which she had worked. Her first involvement with the petitioner’ s case was on May
10, 1989, “just a matter of days’ after receiving her PhD. Dr. Charvat interviewed the petitioner,
several of his family members, and severa of his friends prior to the resentencing. She did not
obtain any medical records on any of the family members. The petitioner told Dr. Charvat about the
physical abuse heand hissistersendured, and shelearned of the petitioner’ salcohol and drug abuse.
Dr. Charvat was not told about the sexual abuse, but she suspected that it had occurred. She said that
information about the sexual abuse and the fact that the petitioner tried to be his sisters’ protector
wereimportant for purposes of mitigation. Asked if she had overlooked anything in her evaluation
of the petitioner, Dr. Charvat said that she had “failed to look at certain factors. . . which include
family history, medical records. . .. | would have collected morerecords. | believethat | dididentify
that his bond to society had suffered. | failed totieit to thecrime. There are anumber of thingsto
investigate that . . . | hadn’t.”

Dr. Charvat testified, as she had done at resentencing, regarding the petitioner’ sconfinement
at Green River Boys Camp in Kentucky, where a method of behavior modification known as
grouping was used. The groupings often became physically and verbally abusive. She explained
that the bad behavior of one boy in the group caused the entire group to lose privileges. Dr. Charvat
testified at resentencing about oneincident at Green River wherethe petitioner and another boy were
pushed into sewage. She said that she was aware in 1989, the time of resentencing, that programs
using grouping had extensive problems and that there was literature available on thisissue. She
explained that although the activities and potential abuse at Green River, as they related to the
petitioner, could have been extremely important for mitigation purposes, she did not have enough
time to further develop those issues.

Dr. Charvat said that she still agreed with the sociological conclusions that were presented
tothejury at theresentencing. She believed the weaknesswasin the way they were presented to the
jury and said that “there were many parts of [her testimony] that . . . were not wdl articulated, not
clear.” It was also her opinion that the petitioner’ s background was not adequately distinguished
from that of any other unruly child.

Dr. William Kenner, a psychiatrist, testified that the petitioner suffered from post-traumatic
stressdisorder (“PTSD”), antisocial personality disorder, statuspost-head injury, and inhalant abuse.
He said that the petitioner was sexually abused by both his stepfather and a maternal uncle and
physically abused by his stepfather, opining that the abuse caused the petitioner’s PTSD. The
physical abuseinflicted upon the petitioner by his stepfather included hitting him in the head with
atobacco stick, whipping him with car radio antennas, throwing him into a pond although he could
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not swim, and shooting the family dog and her puppies in front of him and his siblings. The
petitioner’s mother was also avictim of Bill Hines s abuse, and the petitioner often tried to protect
her. At the age of eight or nine, the petitioner sustained a head injury when he fell off awagon of
hay and was knocked unconscious. The petitioner did not receive any medical treatment for this
injury.

Explaining how PTSD affectsthe brain, Dr. Kenner said that aperson with PTSD repeats or
repl ays traumatic eventsthroughout life and that PT SD can alter aperson’ scharacter and change his
or her behavior. Dr. Kenner testified that in the petitioner, PTSD created a paranoid quality. Dr.
Kenner opined that the head injuries the petitioner suffered throughout his life could have caused
organic personality syndrome, which made him even more volatile and difficult to manage. The
petitioner’s abuse of inhalants such as glue and gasoline also caused damage to his brain. Dr.
Kenner concluded that the petitioner’ s choosing awoman for his victim was inconsistent with the
petitioner’s personal history, as there was no indication that he had hard feelings toward women.

On cross-examination, Dr. Kenner acknowledged that the petitioner had been in and out of
jail sincetheage of fifteen. Hefurther acknowledged that areport prepared by the Middle Tennessee
Healthlnstituteand the Harriet Comb M ental Hea th Center indicated that the petitioner experienced
difficulty in relationships with women, as the result of problems with girlfriends and family
interference, exhibited a preoccupation with thoughts of violence, and displayed extreme prejudice
toward African-Americans. Additionally, a report prepared by the Tennessee Department of
Correction stated that the petitioner, onceconfined on death row, acknowledged to security personnel
that he hated both women and African-Americans. Dr. Kenner testified that although the petitioner
saidthat he hated women, he did not believe him because hisbehavior indicated differently. Hesaid
he had much moreinformation concerning the petitioner than Dr. Charvat did prior to preparing her
report for the resentencing. He believed that Dr. Charvat should have interviewed the petitioner’s
sistersand mother in order to get atrue picture of “how bad thingswerefor [the petitioner] growing

up.”

Dr. Murry Wilton Smith, aspecialist in addiction medicine, testified that the petitioner isa
Typell acoholic. He explained that Type Il alcoholism, a primary medical illness based in brain
chemistry, isinherited andinvolvesrapid early onset of alcoholism, usually between theagesof nine
and twelve, and is associated with antisocial behavior and early legal trouble. Dr. Smith also
testified that the petitioner had used inhalant solvents and marijuana. He was aware of the
petitioner’s low levels of serotonin, which is associated with violent behavior and Type Il
alcoholism. Hesaid that current treatment for Type 11 alcoholism, which was not availablein 1989,
consisted of acohol and drug treatment, intensive physiotherapy with a counsel or, and medication
to improve the serotonin level. On recross examination, Dr. Smith acknowledged that although
medicationsto increase serotonin levelswere available in 1986, there was not aroutine to monitor.
Heal so stated that acharacteristic of Typell alcoholicsisalack of motivation to follow instructions
or aschedule.
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Dr. Paul Rossby, an expert in molecular neurobiology and the study of serotonin, testified
that, as a molecular biologist, he studies the chemistry of the brain and the biological basis of
behavior. According to Dr. Rossby, serotonin blocks pain and orchestrates inhibition within the
brain. Dr. Rossby testified that research of serotonin dated back to at least the 1970s. He further
said that there would have been a*tremendous amount” of literature available on serotonin at the
time of the petitioner’sresentencingin 1989 and a“ great deal” of literature available at the time of
the petitioner’s trid in 1986. He said that low levels of serotonin have been associated with
impulsive behavior, but none of the studies has indicated that it causes violence.

Dr. Rossby had a spinal tap performed on the petitioner to determine his serotonin levels,
which were “at the extreme low level” of the normal male population. He opined that the
petitioner’ s serotonin levels, coupled with his Type I acoholism, resulted in the petitioner’ s being
organically impaired and said that the petitioner does not have the biological capacity to contral his
impulsive behavior. Dr. Rossby said that in a person with low levels of serotonin, once an impulse
istriggered, there is no ability to control the impulse. He acknowledged that he did not testify on
the issue of serotoninlevelsuntil 1999. Hefirst worked on a caseinvolving a serotonin defensein
approximately 1992, and was not aware of any expert who had testified on the issue of serotonin
prior to the time he was involved with hisfirst case.

Dr. Henry Cellini, an educational psychologist who was offered as a rebuttal witness on
behalf of the State, testified that serotonin research began in the 1970s but had only been fully
developedinthelastfifteento twenty years. With regardto the petitioner’ scase, Dr. Cellini testified
that the practical application of serotonin levelsto behavior wasin its “infancy” in the mid-1980s.
He said that research indicates that the two primary factors of antisocial personality disorder are
impulsive aggression and psychopathic tendencies or thinking.

Two witnesses were presented as to the claims regarding the Green River Boys Camp in
Kentucky and itsall eged effects on the petitioner. Tammy Kennedy, an investigator with the post-
conviction defender’s office, said that she interviewed former residents and staff members. The
former residents told her that, when they arrived at camp, they were immediatdy subjected to
grouping, which consisted of severd boys surrounding thenew resdent and physically and verbally
abusing him. She said that the former residents told her at times they had sewage detail, which
involved two boys holding a resident by the legs and dumping him into the sewage. They were
forced to scrub the pavement until their brushes were gone and their hands were blistered. A
juvenile specialist who had visited Green River advised Ms. Kennedy that schooling was minimal
and that there were reports of physical, sexual, and verbal abuse of theresidents. Ms. Kennedy said
that several other death row inmates were former residents of Green River.

Dr. David Richart, an expert in the operation of the juvenile justice system and residential
treatment facilities in Kentucky, testified that he had investigated Green River in connection with
his position as the Executive Director of Kentucky Y outh Advocates, Inc. He said that the theory
behind creating the juvenile camps was to take youthful offenders out of large, training school
facilities and place them in smaller, community-like settings where they would both work and
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receive therapy consisting of guided group interaction, positive peer culture, and redity therapy.
These theories of treatment were based on the fact that juveniles who committed crimes did so for
peer-related reasons. The purpose of the therapy was “to turn something negative into something
positive.” However, problems arose when the state reduced the number of employees, which
resulted in the staff allowing the residentsto disciplinethemselves. Dr. Richart’ sinvestigation also
revealed that the staff had not received the essential training required for thistype of * sophisticated
treatment.”

Dr. Richart testified that new residents at Green River were first greeted by a group of fifty
to sixty boyswho encircled the new resident, screaming at and intimidating him. Because the group
would surround the new resident so tightly that the staff could not see “what was going on below
shoulder height,” the new resident was often physically assaulted aswell. Dr. Richart explained that
residentsat Green River were subjected to* grouping” for simple reasons, such as not having agood
opinion of themselves or taking an extra packet of sugar at lunch. After becoming convinced that
the residents were being harmed “as a result of using these very controversial emotionally and
psychologically harassing techniques,” Dr. Richat became concerned about the youths
psychological state and the damage that might occur. Herecalled having to transport some youths
to mental institutions because they experienced “ psychotic breaks’ while at camp. Dr. Richart said
that Green River had compounded the youths feelings of isolation and had done nothing to
contributeto pro-social behavior, and he was not surprised to learn that many of them subsequently
went to prison.

In Dr. Richart’ s opinion, the petitioner’ ssix and one-half months at Green River intensified
his criminal tendencies, exacerbaed his antisocial tendencies, and made him see the world as a
hostile place. Dr. Richart also believed that the petitioner was completely inappropriate for
grouping, “ because hejust wasn' t the kind of person that wantedto talk about hisfamily.” Referring
to the treatment at Green River as* psychological torture,” Dr. Richart opined that it was “probably
the worst experience of [the petitioner’ ] life.”

On cross-examination, Dr. Richart acknowledged that some juveniles may have benefitted
from Green River and that residents, including the petitioner who had a substance abuse problem
prior to goingto GreenRiver, would not have had accessto drugs or alcohol whilethere. Dr. Richart
read into evidence some of the staff’ s reports on the petitioner, which characterized him as easily
agitated and having a bad temper but al so as a capabl e person, agood worker, and “fairly consi stent
in his supportive leadership in the group.”

Dr. ChrisSperry, the Chief Medical Examiner for the State of Georgia, testified concerning
the number and location of stab woundsfound on thevictim. He had reviewed the victim’ sautopsy
report, photographs of the crime scene, and witness reports of Mary S zemore and Sheriff Weakley.
He testified that there were pools of blood beneath the air conditioning unit and a spot where the
victim’'s body was found, but none between those two areas. Due to thelack of blood in the room,
Dr. Sperry concluded that the struggle was “very quick” and may have occurred in less than one
minute. He also stated that all of the wounds, except thevagina wound, wereinflicted very rapidly.
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He opined that the victim remained conscious for about fifteen to thirty seconds following the stab
to the heart. He explaned that once shelost consciousness, shefelt no pain; it was asif she were
under anesthesia. As aresult of the woundsto her heart, it was not possible for her to have been
consciousfor threeor four minutes, contrary to Dr. Harlan’ stestimony. Dr. Sperry further estimated
that the victim would have been dead, her heart would have stopped beating, between three and four
minutes after she sustained the heart wounds. On cross-examination, Dr. Sperry acknowledged that
the stab to the heart could have occurred last, and, if so, the victim could have been conscious until
that time.

Dr. Sperry also testified that it was possible that the assailant had blood transferred onto his
or her person because the victim had blood on the inside of her legs, and it appeared that someone
with bl oody handshad gripped her legs. It al so appeared that the victim had been dragged tothe area
where her body was found, which would also have caused a transfer of blood from her to the
assallant. He said that blood is difficult to wash out of clothing and that if someone committed a
stabbing, washed off the blood, and then immediately got into a vehicle, there would usually be
traces of blood transferred to the vehicle. Dr. Sperry testified that the wound to the victim’ svagina
occurred at or after the time of death. He sad that the infliction of this type of wound was “an
indicator of some kind of mental problem dealing with . . . women. Hatred or anger towards
women.” He also sad that thistype of injury was a“very specific expression of power of afemale
victim.”

Dr. Charles W. Harlan, who performed the victim’s autopsy, testified that he srongly
disagreed with Dr. Sperry’s opinion that the victim’s attack and injuries occurred in less than one
minute. He said that the victim lost 950 “cc’s’ of blood into her chest. He explained that the heart
pumps between 25 and 30 “cc’s” per heartbeat “under an optimum situation,” but the stroke volume
would be“gradually diminishing” because of blood squeezing the victim’ sheart, astheresult of the
wound, and the loss of blood itself. He further testified that an individual is usually conscious
approximately 80% of thetimethat it takesto bleed to death. He believed that it would have taken
considerably longer than thirty secondsto aminutefor thevictim to bleed to death, opining that “ she
probably lived a minimum of four to five minutes and that she would have been conscious for 80
percent of that time. It’'s possible that she lived longer than that, up to ten to fifteen minutes, but at
least aminimum of four to five minutes.” In hisopinion, the victim’svaginal wound was inflicted
at or near thetime of her death, and therewasno way to know for certain whether shewas conscious
at thetimeitwasinflicted. Dr. Harlan acknowledged that Dr. Sperry had testified in contradiction
to histestimony in nine cases, including the petitioner’s case.

The proof at the post-conviction hearing on the issue of the jury venire consisted of five
witnesses and areport prepared by astatistician, Dr. James M. O’ Reilly, which conduded that there
was an underrepresentation of women on the jury venire for Cheatham County for years 1979 to
1990. During the pertinent years, the female population of Cheatham County accounted for 50.6
to 50.7% of the total population. By contrag, the percentage of women in the Cheatham County
venire was between 10 and 22%.
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ConnieWestfall, of the post-conviction defender’ s office, testified that she had investigated
theissue of the composition of thejury pool at the petitioner’ s1986 trial aswell as hisresentencing.
At the time of her investigation, only one of the three jury commissioners for the relevant time
period, C.E. Dunn, was able to meet with her. Dorris Winters, one of the commissioners, was
deceased; and the other, Martha Adkisson, was confined to a nursing home and unable to be
interviewed because of her mental condition. Dunn provided Westfall with an affidavit because he
had suffered a stroke and was unableto travel to court. Basically, hisaffidavit stated that they used
the voter registration list as the exclusive source of obtaining peoplefor the purpose of filling the
jury box, and the jury commissioners met every two yearstofill thejury box. Ms. Westfall testified
that shealsointerviewed DeloresMoulton, LIoyd Harris, thetax assessor, and trustees. She said that
when she first spoke with Mr. Harris, he recalled using the voter registration list and later
remembered that they may have used property lists and the tel ephone book.

Dorothy Jones, the Cheatham County Trustee, said that she had been thetrusteefor six years
at the time of the post-conviction hearing and, prior to her service as trustee, her husband was the
trustee. She had worked in the trustee' s office since 1982. During her years of employment in that
office, no one ever had been alowed to remove the tax roll books from the office. She
acknowledged, however, that the tax records were public records and anyone could come into the
office and review them.

Betty Balthrop, the Cheatham County Property Assessor, said that she had occupied that
position since 1988 and had worked in the office since 1978. Ms. Balthrop testified that since her
employment in the assessor’ s office, no one had physically removed the tax records for the purpose
of copying them. She acknowledged that the tax records were public records which exist in
Nashville and elsewhere in the state.

Delores Moulton was the Cheatham County Circuit Court Clerk from 1990 to 1998.
Previously, she served as the deputy clerk, beginning in 1972. Her father, LIoyd Harris, was the
Cheatham County Circuit Court Clerk prior to her tenure. Ms. Moulton testified that the jury
commissioners met every two years to charge the jury box and that the voter registration list was
their major source of obtaining names because they had more access to it. She stated that they
started out “ randomly, maybe, every sixteenth one or twentieth onedown and wr[o]te the name and
address on alittle jury ticket.” She explained that each of the jury commissioners took a different
section of the list and worked independently. While they were charging the box, the only names
taken out were the names of those known to be deceased. She further explained that at the end of
the two years, the names in the box were not removed, but new names were added.

After the jury box was charged, they gathered the jury list as needed. Either a child under
the age of ten or Ms. Moulton, wearing ablindfold, picked the names out of thebox. Ms. Moulton
testified that the jury commissioners sat together while compiling the names. Names of deceased
persons were discarded. If school was in session, schoolteachers' names were set aside. Students
away at college were omitted from the list. Also, at times, if they knew awoman had just had a
baby, they removed her name. They compiled a list of 150 or more names, which made up the
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sheriff’svenire. The sheriff summoned these persons to court where each was assigned a number.
Thejudge then drew twel ve numbers out of abox, and those personscomprised thegrand jury. Ms.
Moulton testified that Dorris Weakley wasthe sheriff in 1986 and 1989. During hisadministration,
only thirty to fifty prospective jurors out of 150 actually appeared in court as summoned, but the
percentages increased drastically under the next sheriff’s administration.

On cross-examination, Ms. Moulton testified that, in addition to the voter registration list,
they also used the telephone book and tax records to randomly select names, athough the voter
registration list wasthemain source. Shebelievedthey followedthe Tennessee statutesin gathering
and preparing thejury venire. She said the commissioners* never discriminated anyone because of
race, color, or nationality or men or women.” Sherecalled that Martha Adkisson complained if she
thought too many women were being put on the list; however, she believed Ms. Adkisson’ s reason
for doing so was “to equal out . . . the men and the women.”

Lloyd Harris, Delores Moulton’ sfather, served asthe Cheatham County Circuit Court Clerk
prior to Ms. Moulton, occupying the position for twenty-four years. Hetestified that the three jury
commissioners met every two to threemonthsto sel ect names, and he recalled Junior Dozier, thetax
assessor, providing himwith names from thetax lists. He used the tel ephone book for this purpose,
although most of the names were taken from the voter registration list. He testified that Martha
Adkisson was a schoolteacher and sometimes set aside the names of teachersbecause, at that time,
therewas a shortage of substitute teachers. He also recalled that, afew times during harvest season,
afarmer’s name was set aside, and, during the 1970s and 1980s, it was easy for women with young
children to get out of serving on thejury, but that changed through the years. He stated that the jury
box was charged about every two years. Hetestified that they went down the voter registration list,
wrote down every twentieth or twenty-fifth name, placed it in the box, and tried not to discriminate
againg any class of potentid jurors. Harris said that the voter registration list, the tax list provided
by Dozier, and the tel ephone books were the only sources used in the jury selection at the time of
the petitioner’s 1986 trial and in 1989.

1. ANALYSIS

In hisargument on appeal, the petitioner has set out five clams, three asserting that counsel
were ineffective at his 1986 trial, his 1989 resentencing hearing, and on the direct appeal of his
conviction, one asserting that he was prejudiced because of the exclusion of women from the jury
panel, and one claiming that imposition of the death penalty violates various of hisrights afforded
by the federal and state constitutions.

A. Standard of Review
In order to determine the competence of counsel, Tennessee courts have applied standards
developed in federal caselaw. See Statev. Taylor, 968 S.W.2d 900, 905 (Tenn. Crim. App. 1997)

(noting that the same standard for determining ineffective assistance of counsel that is applied in
federal casesalso appliesin Tennessee). The United States Supreme Court articul ated the standard
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in Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), which is
widely accepted as the appropriate standard for al claims of a convicted petitioner that counsd’s
assistancewas defective. The standard isfirmly grounded in the belief that counsel playsarolethat
is*“critical to the ability of the adversarial system to produce just results.” Id. at 685, 104 S. Ct. at
2063. The Strickland standard is a two-prong test:

First, the defendant must show that counsel’s performance was
deficient. Thisrequiresshowing that counsel made errors so serious
that counsel was not functioning as the “counsel” guaranteed the
defendant by the Sixth Amendment. Second, the defendant must
show that the deficient performance prejudiced the defense. This
requires showing that counsel’s errors were so serious as to deprive
the defendant of afair trial, atrial whose result isreliable.

Id. at 687, 104 S. Ct. at 2064. The Strickland Court further explained the meaning of “deficient
performance’ in thefirst prong of the test in the following way:

In any case presenting an ineffectiveness clam, the performance
inquiry must be whether counsel’s assistance was reasonable
considering al the circumstances. . .. No particular set of detailed
rules for counsel’s conduct can satisfactorily take account of the
variety of circumstances faced by defense counsel or the range of
legitimate decisions regarding how best to represent a criminal
defendant.

Id. at 688-89, 104 S. Ct. at 2065. The petitioner must establish “that counsel’ s representation fell
bel ow an obj ective standard of reasonablenessunder prevailing professiona norms.” Housev. State,
44 S\W.3d 508, 515 (Tenn. 2001) (citing Goad v. State, 938 S.W.2d 363, 369 (Tenn. 1996)).

Asfor the prejudice prong of thetest, the Strickland Court stated: “ The defendant must show
that there isa reasonable probability that, but for counsel’ s unprofessional errors, the result of the
proceeding would have been different. A reasonable probability is a probability sufficient to
undermine confidence in the outcome.” 466 U.S. a 694, 104 S. Ct. at 2068; see also Overton v.
State, 874 S.W.2d 6, 11 (Tenn. 1994) (concluding that petitioner faled to establish that “thereisa
reasonableprobability that, but for counsel’ serrors, theoutcome of the proceedingswould have been
different”).

Courts need not approach the Strickland test in a specific order or even “address both
componentsof theinquiry if the defendant makes an insufficient showingon one.” 466 U.S. at 697,
104 S. Ct. at 2069; see also Goad, 938 S.W.2d at 370 (stating that “ failure to prove either deficiency
or prejudice provides a sufficient basis to deny relief on the ineffective assistance clam™).
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By statute in Tennessee, the petitioner at a post-conviction relief hearing has the burden of
proving the allegations of fact by clear and convincing evidence. See Tenn. Code Ann. § 40-30-
210(f) (1997). A petition based on ineffective assistance of counsel is a single ground for relief,
therefore al factual alegations must be presented in one claim. See Tenn. Code Ann. § 40-30-
206(d) (1997).

The procedure which we follow in our review was explained in detail by our supreme court
in State v. Honeycutt, 54 SW.3d 762, 766-67 (Tenn. 2001):

The issue whether a petitioner has been denied the effective
assistance of counsel is a mixed question of law and fact. State v.
Burns, 6 SW.3d 453, 461 (Tenn. 1999). A trial court's findings of
fact areentitled to substantial deference on gopeal unlesstheevidence
preponderates against those findings. See Henley v. State, 960
SW.2d 572,579 (Tenn. 1997). Under thisstandard, appd | ate courts
do not substitute their own inferences for those drawn by the trial
court, and questions concerning the credibility of the witnesses, the
weight and value to be given their testimony, and the factual issues
raised by the evidence are to be resolved by thetrial judge. Henley,
960 SW.2d at 579. However, this Court reviews de novo the
application of law to those factual findings to determine whether
counsel's performance was deficient or whether the defendant was
prejudiced by that deficiency. Thus, when evauating a claim of
ineffective assistance of counsel, wereview the trial court'sfindings
of fact under ade novo standard, accompanied by a presumption that
the findings are correct unless the preponderance of the evidence
suggests otherwise, while the trial court's conclusions of law are
reviewed de novo with no presumption of correctness. Fields v.
State, 40 S.W.3d 450, 457-58 (Tenn. 2001).

B. Ineffective Assistance of Counsd at 1986 Trial

Thepetitioner allegesthat trial counsel wereineffectiveinfailingtointerview and effectively
cross-examine Ken Jones, to object to Sheriff Weakley’ sparticipatinginthevoir dire of prospective
jurors, to discover impeachment evidence, and were ineffective as well because of their lack of
experience and resources. We will review these claims.

1. Failureto Interview and Effectively Cross-Examine Ken Jones
The petitioner arguesthat trial counsel sanctioned the perjured testimony of Ken Jonesat the
1986 trial and failed, at the request of Sheriff Weakley, to effectively cross-examine Jones, these

amounting to an actual conflict of interest for the trid attorneys. As we have set out, Ken Jones
acknowledged at hisdepositionin 1999 that he was a the CeBon Motel onthe day of the murder to
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rent aroom to be with hisparamour. However, at the petitioner’ s1986 trial, Jones had testified that
he was at the motel because he needed to use the restroom. Trial counsel Stack acknowledged that
he knew Joneswas at themotel to rent aroom with his paramour, but did not cross-examine himon
thisfact. Sheriff Weakley did not want Jones to be embarrassed and had assured trial counsel that
Jones knew nothing about the murder.

To support his arguments as to counsel’s limiting his cross-examination of Jones, the
petitioner reliesupon Statev. Thompson, 768 S.W.2d 239 (Tenn. 1989), in which our supreme court
explained the broad scope of the right to counsel:

Painly, an accused is entitled to zeal ous representation by an
attorney unfettered by a conflicting interest. To establish adenial of
the sixth amendment right to counsal, it is sufficient to show that an
actual conflict existed. If an attorney actively represents conflicting
interests, no analysis of preudiceisnecessary; it ispresumed that his
divided interests adversely affected his representation.

1d. at 245 (citations omitted). The petitioner argues that trial counsel had an actual conflict of
interest and, therefore, the second prong of the Strickland test, requiring a showing of prejudice, is
eliminated, the petitioner contending that “an actua conflict or an apparent conflict may exist
anytime a lawyer cannot exercise his or her independent professional judgment free of
‘compromising influences and loyalties.”” State v. Culbreath, 30 S\W.3d 309, 315 (Tenn. 2000)
(citing State v. Tate, 925 S.W.2d 548, 554 (Tenn. Crim. App. 1995)). Additionally, the petitioner
argues that “[w]hen the fairness of a tria is compromised by an actual conflict of interest, the
conclusion that finding that trial counsel’s performance, per se, deprived the defendant to his right
to afair trial is not subject to ‘harmless error analysis.””

Asto these arguments, the State responds that any agreement between Sheriff Weakley and
trial counsel not to question Ken Jones about his reason for being at the CeBon Motel did not
constitute an actud conflict and, thus, cannot warrant a presumption of prejudice. The petitioner
disputesthis analysis, citing Rule 1.7(b) of the Rules of Professional Conduct which provides:

A lawyer shdl not represent aclient if the representation of
that client may bematerially limited by the lawyer’ s responsibilities
to another client or to athird person, or by the lawyer’ sowninterests,
unless:

(1) Thelawyer reasonably believesthe representation will not
be adversely affected; and

(2) The client consents in writing after consultation.]
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Tenn. Sup. Ct. R. 8, RPC 1.7(b) (2003).! The petitioner notes that the disciplinary rule that wasin
effect in 1986 provided that “[a] lawyer shall decline proffered employment . . . if it would likely
involve the lawyer representing differing interests.” He responds to the State’'s contention that
prejudice was not shown by arguing that all he has to do is “undermine confidence in the outcome
of thetrial.” See Kylesv. Whitley, 514 U.S. 419, 434, 115 S. Ct. 1555, 1566, 131 L. Ed. 2d 490
(1995). To support hisargument in thisregard, the petitioner cites Jonesv. Kentucky, 97 F.2d 335
(6th Cir. 1938), where the court determined that the conviction of the defendant was based in part
on perjury asfollows:

that “the fundamental conceptions of justice which lie at the base of
our civil and political institutions” must with equal abhorrence
condemn as atravesty a conviction upon perjured testimony if later,
but fortunately not too late, its falsenessis discovered, and that the
state in the one case as in the other is required to afford a corrective
judicial processto remedy the alleged wrong, if constitutional rights
are not to be impaired.

Id. at 338.

This court has explained the showing which must be made to establish that counsel had a
conflict of interest:

An actual conflict of interest isusually defined in the context of one
attorney representing two or more partieswith divergent interests. An
actual conflict of interest occurs when "regard for one duty tends to
lead to [the] disregard of another.” State v. Reddick, 230 Neb. 218,
222,430 N.W.2d 542, 545 (1988); see Gardner v. Nashville Housing
Authority, 514 F.2d 38 (6th Cir. 1975). In Ford v. Ford, the court
declared a conflict of interest when an "attorney was placed in a
position of divided loyalties." 749 F.2d 681, 682 (11th Cir. 1985).

Theright tocounsel requirescompletedevotionto theinterest
of thedefendant. Statev. Knight, 770 S.W.2d 771 (Tenn. Crim. App.
1988). When counsel is unable to provide a"zeal ous representation
... unfettered by conflicting interests," there has been abreach of the
right to the effective assistance of counsel. State v. Thompson, 768
S.W.2d 239 (Tenn. 1989). In Cuyler v. Sullivan, the United States
Supreme Court held that because thereis abreach of loyalty in cases
involving aconflict of interest, prejudiceis presumed. 446 U.S. 335,
100 S. Ct. 1708, 64 L. Ed. 2d 333 (1980). Unlessthe petitioner can

1As the petitioner notesin his brief, thisrule is a part of the new Rules of Professional Conduct that came into
effect in M arch 2003.
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establishthat his counsd "actively represented conflicting interests,”
he can not established [sic] theconstitutional predicatefor hisclaim.
Id. at 350. To establish a claim based upon conflict of interests, the
conflict must be actual and sgnificant, not irrelevant or "merely
hypothetical." Howard Clifton Kirby v. State, No.
03C01-9303-CR-00074 (Tenn. Crim. App., at Knoxville, Sept. 28,
1994).

Jesse Jameel Dawan v. State, No. W2001-00792-CCA-R3-CD, 2002 WL 1483210, at *2 (Tenn.
Crim. App. Mar. 11, 2002), perm. to appeal denied (Tenn. Sept. 23, 2002).

The petitioner argues that because the attorneys allowed Mr. Jones to testify falsely at the
1986 trial and agreed not to question Mr. Jones about why he was present at the CeBon Motel on the
day of the murder, histrial wasnot atrue adversarial proceeding and that, by not investigating, his
attorneys missed an opportunity to develop and present additional defense theories.

TheEighth Circuit explained thelimited circumstancesin which prejudice may be presumed:

We believe there is much to be said in favor of holding that
Cuyler's[Cuyler v. Sullivan, 446 U.S. 335, 100 S. Ct. 1708 (1980)]
rationdefavoring the*amost per seruleof prejudice” doesnot apply
outside the context of a conflict between codefendants or serial
defendants. As Strickland explained, somefinding of prejudiceisan
essential factor in proving ineffective assistance of counsd. Under
Cuyler, loyaltiesdivided between codefendantsnecessarily will infect
the very core of at least one's defense, and prejudice should be
presumed. However, thesameimpact will not befound automaticaly
in other conflict situations. The latter may have such limited
consequencesthat they will not invariably demonstrate prejudice and
“adenial of the ‘right to have the effective assistance of counsd.’”
Cuyler, 446 U.S. at 349, 100 S. Ct. 1708 (quoting Glasser [v. United
States], 315 U.S. [60Q], 76, 62 S. Ct. 457 [(1942)]. In those cases,
sound reasoning supports requiring a defendant to prove actual
pregjudice under the Strickland standard in order to meet the
constitutional standard for ineffective assistance of counsd.

Caban v. United States, 281 F.3d 778, 782 (8th Cir. 2002).

Whiletrial counsel did not question Ken Jones asto why he was a the motel, thisfact does
not result in their representing the interests of Sheriff Weakley. Accordingly, to preval on this
claim, the petitioner must establish that he was prejudiced by trial counsel’s not ascertaining and
cross-examining Ken Jones's true reason for being at the motel, thus depriving the jurors of this
knowledge in addition to missing the opportunity to cross-examine Vernedith White. We will
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review this argument along with the related claim, made at oral argument, that trid counsel could
have created residual doubt by properly dealing with Ken Jones.

In hisreply brief, the petitioner points to various portions of the testimony to establish that
Ken Jones, himself, might havekilled thevictim. The petitioner explainshow he might have gotten
the keys to the victim’s car without confronting her, surmising “because of the warmth on the day
at issue, [the victim] was wearing only avery light weight summer shift” and that her maid' s coat,
where she kept her keys and wallet, “was most likely hanging on the cleaning cart, which gave [the
petitioner] easy access.” The petitioner argues that the statements of Jones and White that they
neither saw nor heard anything “that was connected with the crime” are “unbelievable.” The
victim’'s schedule to clean the rooms, the petitioner asserts, was such that she would not have
reachedroom 21, whereshewaskilled, until “noon,” resultingin Jonesand Whiteat | east seeing her.
The petitioner notesthat, at the 1986 trial, Jones said he did not know whether the victimwas male
or female, yet he told Maxey Kittrell, another witness, that “awoman had been stabbed” and told
White that “there was a dead woman in there.” This testimony, according to the petitioner’s
argument, demonstrates “knowledge that no one but the perpetrator could have known.” The
petitioner pointsto other discrepancies, incl uding Jones’ stestimony that the* randomly sel ected key”
which he picked up “just happened to open thelock on room 21, the murder room”; and the fact that
White testified that she and Jones were at the motel from 9:00 am until the emergency call, which
was made at 2:36 p.m., leaves two hours of Jones and White's activities “ unaccounted for.” This
time period, according to the petitioner’ stheory, allowed Jones to drive White to Dickson and “to
cleansehimself and hisvan of thevictim’sblood.” The petitioner surmisesthat Jonesthen returned
to the motel to determine whether the motel owners had come back and found the body, and
discovered that thishad not occurred. Finally, according to thisargument, “ by belatedly announcing
that a woman had been stabbed to death, Jones successfully removed himself as a suspect and
thereby, with the help of hisfriend the sheriff, was able to keep himself from being investigated by
the defense and by the prosecution.”

The post-conviction court concluded that the petitioner would not have benefitted from the
claim that Ken Jones had killed the victim:

Petitioner insiststhat histrial counsel should have attempted
to cast suspicion upon Ken Jones as a possible perpetrator of the
crime and that counsel was ineffective in alowing Mr. Jones to
“perjure” himself in hiding his true reason for being at the hotel.
While counsel had brought out that there had been another stranger
in the area of the CeBon Motel that morning, they did not develop
any reason for the jury to consider that someone other than Petitioner
committed the offense. Petitioner assertsthat histrial counsel should
have suggested that perhaps, Ms. Jenkins had thwarted Mr. Joneg[’ g
planned sexual liaison with Ms. White and that this was a motive to
Kill her. He further suggests that their theory might explain the
twenty dollar bill under Ms. Jenkins's watch band [sic] and the
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careful insertion of the knife into her vagina. Trial counsel knew of
the actual reason for Mr. Joneq[’s| presence at the motel, having
learned it from the sheriff. Of course, they could have investigated
further and | earned the detail s of the encounter but the Court does not
find that the information would have been particularly useful. To
present such afarfetched theory with no supporting evidence would
cause alossof credibility by the defense at trial. Admittedly, if trial
counsel had |learned the exact detal s of the movementsof Mr. Jones,
Ms. White and the person(s) in the maroon or brown car, they could
have “muddied the water” concerning the details of the discovery of
the body. This would have been insufficient, however, to cast
reasonable doubt on the guilt of Petitioner given the fact that
Petitioner was shown by the proof to have taken the deceased's car
keys, presumably from her billfold (in which she habitually kept
them), and stolen her car. To accept Petitioner’ s argument that he
didn’t kill the deceased but merely took her car keys from her body
(whichwaswrapped in ablanket) and stole her car would requirethe
trial jury to depart from specul aion and enter into fantasy.

Missinginthepetitioner’ stheory, which the post-conviction court described as“ farfetched,”
isany motive or reason why Joneswould want to kill the victim, except the petitioner’ s suggestion,
recounted in the post-conviction’ s findings, that the victim was killed because she had “thwarted”
the sexual liaison between Jones and White. In effect, the petitioner arguesthat fifty-one-year-old
Ken Jones, accompanied by his twenty-one-year-old girlfriend, Vernedith White, following their
normal Sunday morning routine and checking into the same motel where they had been together
approximately 100 times before and were known by the staff, including the victim, stabbed the
victim to death, with Jones driving White to another location, cleaning blood from himself and his
vehicle, and then returning to the scene to report the crime and wait for law enforcement officersto
arrive. We agree with the post-conviction court that, given the strength of proof against the
petitioner, making the argument that Ken Jones was the actual killer would have been “farfetched”
and could have resulted in aloss of credibility for the defense.

As our supreme court explained in State v. McKinney, 74 SW.3d 291 (Tenn. 2002),
“‘[r]esidual doubt evidence,’ in general, may consist of proof admitted during the sentencing phase
that indicates the defendant did not commit the offense, notwithstanding the jury'sverdict following
theguilt phase.” 1d. at 307 (citing Statev. Hartman, 42 SW.3d 44, 55-56 (Tenn. 2001)). Residual
evidence may be that which relates “‘to the circumstances of the crime or the aggravating or
mitigating circumstances, including evidence which may mitigate [the defendant’ § culpability.’”
Hartman, 42 S.W.3d at 56 (quoting State v. Teague, 897 SW.2d 248, 256 (Tenn. 1995)).

We previously have set out the evidence that the petitioner argues could have been used to
establish residud doubt, consisting primarily of contrasting testimony from the jury proceedingsin
1986 and 1989 and that of Vernedith White a the post-conviction hearing. Asked at the post-
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conviction hearing about the significance of this testimony, one of petitioner’s trial counsel
responded to post-conviction counsel: “To be honest with you at this point and time | don’t
remember putting all of these time periodstogether as you are, asyou have done right now.” Thus,
most of the information relied upon by post-conviction counsel was before the jury but was not
utilized, as post-conviction counsel has done, to make it appear that Ken Jones might have beenthe
perpetrator. The petitioner argues that, had Vernedith White testified in 1986 or 1989, her
“eyewitnessinformation. . . very wdl could have created reasonabl e doubt in themindsof thejurors
and changed the outcome of thetrial.” Werespectfully disagree with this assertion because White
said that Jones was not in the motel room long enough to have killed the victim. Thus, White's
testimony would not help the petitioner unless thejurors believed her asto the various times of the
events so as to make it appear that Jones could have been the killer, but disbelieved her when she
said that Jones could not havekilled the victim. While Joneswas not truthful in histrial testimony,
and its acceptance by trial counsel prevented White from being identified as a witness, their true
purpose for being at the hotel would appear to be irrelevant to the guilt, innocence, or punishment
of the petitioner. Thus, we concur with the post-conviction court’ s determination that the petitioner
was not harmed by the fact that trial counsel neither discovered Ken Jones' strue purpose for being
at themotel nor that Vernedith Whitewaswith him. See Statev. Austin, 87 S.\W.3d 447, 459 (Tenn.
2002) (while trial court erred in excluding from evidence vice squad report which may have
identified other personswithmotivetokill thevictim, the* essence” of the report was put beforethe
jury during cross-examination of awitness, so the error was harmless). We conclude, further, that
the petitioner would not have created residual doubt by arguing that Ken Joneshad killed the victim.

2. Failureto Object to Sheriff Weakley’s Participation in Voir Dire

The petitioner argues he was prejudiced by the facts that Sheriff Weakley was involved in
the voir dire and, because he participated in the investigation, testified at thetrial, and “[s|urdy . .
. possessed an opinion asto [the petitioner’ 5] guilt before the trial and there [was] a great potential
for the sheriff to hand-pick jurors sympathetic to the prosecution.” Additionally, the petitioner
arguesthat “ajury could easily associate with the credibility of the sheriff who testified against [the
petitioner].” Thus, according to the petitioner, he“was denied due processand atrial by afair jury.”
The State responds that, as to this argument, the petitioner included no citations to the record
required by Rule 10(b) of this court, which would demonstrate the degree of participation by Sheriff
Weakley inthejury selection process. Additionally, the State arguesthat thisissue has been waived
becauseno proof was presented asto it during the hearing on the post-conviction petition. Weagree
with the State’ s arguments and conclude that this claim has been waived.

3. Failureto Discover Impeachment Evidence

Thepetitioner contendsthat trial counsel wereineffectiveby failingto discover impeachment
evidencethat State’ switness Daniel Blair, on the day that he had given the petitioner aride, wason
felony probation for theft of livestock; that State’s witness Victoria Hines Daniel Furlong was an
alcoholic and had been drinking the day she supposedly saw blood on the petitioner’s shirt; that
State’ switness Ernest Daniel al so wasan alcoholic and had not testified compl etely truthfully about
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Furlong’ sdrinking; and that M elanie Chandler would have contradicted her mother’ stestimony that
the petitioner carried aknife which he had been seen sharpening. We will consider these claims.

Asto Danidl Blair, trial counsel acknowledged that they did not investigate his criminal
history. The petitioner submitsthat the combination of theimpeachment evidence of Blair’ sfelony,
coupled with discrediting histestimony that he saw blood on the petitioner’ s shirt on the day of the
murder, would have affected his credibility. The State arguesthat Blair’ s being on probation made
him more credible because, in admitting that he had been in Tennessee, headmitted al so that he had
violated his probation. The post-conviction court found that effectively impeaching this witness
would have been unlikely. We agree the petitioner’s claim is speculative that Blar successfully
could have been impeached with this additiona information and conclude, accordingly, that the
record supports the post-conviction court’ s determination.

The petitioner also contends that trial counsel were ineffective in failing to discover that
VictoriaHines Daniel Furlong was an alcoholic and had been drinking on the day shetestified a the
petitioner’strial. At the post-conviction proceeding, she contradicted much of her prior testimony,
as we have previously set out. The post-conviction court rejected Furlong's entire testimony as
“incredible and worthless.” The record supports this determination.

Additionaly, the petitioner contendsthat counsel wereineffectivefor failingto discover that
Ernest Daniel, Victoria Furlong's husband at the time of the petitioner’s trial, was not truthful
regarding the amount and extent of hiswife’ sdrinking. The post-conviction court found Daniel to
be in contempt of court at the post-conviction proceeding because he had been drinking prior to
testifying. The court found the only fact that it could determine with respect to Daniel’s and
Furlong's testimony was that they each lied under oath at either the trial or the post-conviction
hearing. Given thisfact, the court determined that interviewing either of these witnesses would not
have benefitted counsel in impeaching them at trial. Therecord supports this conclusion.

Counsel testified that they did not interview Melanie Chandler or VirginiaChandler prior to
trial. Melanie Chandler testified at the hearing that her mother had animosity toward the petitioner
and drank heavily. Melanie Chandler admitted that she wasnot on good termswith her mother. The
post-conviction court noted that Chandler “glance[d] affectionatdy” at the petitioner during the
hearing, making it obviousthat she till had fedingsfor him. In conclusion, the court found that the
impeachment value of Melanie Chandler’ stestimony was“ marginal, at best.” We concur with this
assessment. Accordingly, asto thisclaim, we agree with the conclusion of the post-conviction court
that the petitioner failed to establish prejudice.

4. Lack of Experience and Resour ces of Counsel
The petitioner contends both that hiscounsel weretoo inexperienced to try acapital caseand
failed to represent him zealously because the compensation provided appointed attorneys was too

low. The court determined that these arguments were without merit, and the record supports this
conclusion. We have previously held that inexperience of counsel alone does not equate to
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ineffective assistance of counsel. Anthony J. Robinson v. State, No. 02C01-9707-CR-00275, 1998
WL 538566, at *2 (Tenn. Crim. App. Aug. 26, 1998). Additionally, the argument that the State’s
compensation of appointed counsel contributed to the ineffectiveness of counsel has been rejected
by this court. See Henry Eugene Hodges v. State, No. M1999-00516-CCA-R3-PD, 2000 WL
1562865, at **21-22 (Tenn. Crim. App. Oct. 20, 2000), perm. to appeal denied (Tenn. Mar. 26,
2001).

C. Ineffective Assistance of Counsel at 1989 Resentencing

As to this proceeding, the petitioner argues that counsel were ineffective in failing to
investigate his background and present effective mitigation proof; failing to challenge the heinous,
atrocious, and cruel aggravating circumstance; and faling to give a closing argument. We will
consider these claims.

1. Mitigation Proof
a. Family Background/Proof of Abuse

Initsopinion affirming the 1989 resentencing of the petitioner, our supreme court set out the
mitigation evidence presented in his behalf:

In mitigation, the defendant presented proof that, while in
prison on this conviction, he had presented no serious disciplinary
problemsand posed no threat to the prison population. Thedefendant
also presented proof of a troubled childhood. His father had
abandoned the family when the defendant was young. His mother
had an acohol problem. In histeensthe defendant became involved
in sniffing gasoline and glue and began to abuse alcohol and drugs.
He also exhibited self-destructive behavior. Dr. Pamela Auble, a
clinical psychologigt, testified that the defendant was suffering from
aparanoid persondity disorder and dysthymia, or chronic depression.
According to Dr. Auble, the defendant would suppress his feelings
until they "boiled up" under stress. In her opinion, the defendant,
who had returned from turbulent visitswith his parentsand girlfriend
shortly before he committed the murder, was under stress when he
killedthevictim. Dr. Ann Marie Charvat, asociologist, also testified
about the damaging effect of the circumstances of his childhood on
the defendant.

Hines, 919 SW.2d at 577. The supreme court characterized the petitioner’ s mitigation proof as
“extensive.” |d. at 584.
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Thepetitioner arguesthat counsel should havecalled hisfamily membersto testify regarding
the physical, sexual, and emotiona abuse he suffered. Counsel did not call family members as
witnesses at resentencing, presenting mitigation proof of the petitioner’ sabuse through two experts.
The petitioner further contends that additional experts should have been employed, and additional
proof regarding his treatment at Green River Boys Camp should have been presented. The post-
conviction court noted that the detail ed mitigation evidence presented at the post-conviction hearing
was prepared by two attorneys, three investigators, and severa medical experts over athree-year
period, stating that that period of timewas*“far in excess of thetimewhichwould have been alowed
topreparefor evenacapital trial.” Thecourt found theadditional mitigation proof of the petitioner’s
family background and abuse, presented at the post-conviction hearing, was essentially the same as
that presented at the resentencing, ssmply more in-depth. Accordingly, the court determined that
even with the additional mitigation proof, the aggravating circumstances would have continued to
outweigh the mitigating circumstances.

Thiscourt hasstated that “[a] ninvestigation so inadequateasto fail toformulaean ‘ accurate
life profile’ of the defendant may be the basis for post-conviction relief. Yet the extent of
investigation required is largely dependent upon information supplied by the defendant.” Batesv.
State, 973 SW.2d 615, 633 (Tenn. Crim. App. 1997) (citing Jackson v. Herring, 42 F.3d 1350, 1367
(11th Cir. 1995); Burger v. Kemp, 483 U.S. 776, 795, 107 S. Ct. 3114, 97 L. Ed. 2d 638 (1987)).

InGoadv. State, 938 S.W.2d 363 (Tenn. 1996), our supremecourt set out therelevant factors
to consider when determining if prejudice had resulted from a trial attorney’s failure to present
mitigating evidence during the penaty phase of acapital trial. There, the court found that counsel’s
failureto investigate, explore, and prepare the proposed mitigating evidencewas not “‘ the result of
reasonable professonal judgment’ and ‘fell outside the wide range of professionally competent
assistance.’” Id. at 371. If counsel’s performance is deficient, the court must next determineif the
petitioner has discharged the duty of proving that prejudice resulted from counsd’s performance.
Id. The court explained how this determination is made:

[If the] alleged prejudice under Strickland involves counsel's failure
to present mitigating evidence in the penalty phase of a capitd trial,
several factorsaresignificant. First, courts have analyzed the nature
and extent of the mitigating evidence that was available but not
presented. Second, courts have considered whether substantially
similar mitigating evidence was presented to the jury in either the
guilt or penalty phase of the proceedings. Finally, the courts have
considered whether there was such strong evidence of aggravating
factorsthat the mitigating evidence would not have affected thejury's
determination.

1d. (citations omitted).



Inthe present appeal, the post-conviction court found that counsel were not deficient intheir
representation of the petitioner, saying that “[i]n view of the overwhelming strength of the
aggravating factorsin Petitioner’ scase. . . the mitigating factorswould not have affected thejury’s
determination. Thejury would be required by logic and common sense to find that the aggravating
circumstances outweighed the effect of the mitigaing factors beyond a reasonable doubt.”
Accordingly, under the principles enunciated in Goad, the post-conviction court found that the
petitioner was not prejudiced by the fact that counsel at the sentencing hearing had not presented
mitigating evidencein the detail that was done at the post-conviction hearing. We concludethat the
record supports this determination.?

b. Serotonin Defense

The petitioner contends that resentencing counsel were ineffective for faling to present
evidence of his serotonin deficiency. Asto this daim, the post-conviction court determined that,
based upon the testimony of the witnessesat the hearing, the serotonin evidencewas not reasonably
availableto the petitioner’ sresentencing counsel, sinceit wasnot known to them and could not have
been discovered by the exercise of reasonable diligence.

Dr. Rossby acknowledged that he did not work on developing thisissuein a criminal case
until approximately 1992, three years after the petitioner’ sresentencingtrial. Further, he said that
he did not actualy testify on the issue of serotonin until 1999, ten years after the petitioner’s
resentencing trial, and he knew of no one who had testified on thisissue prior to that. Asthe post-
conviction court stated: “Petitioner’s counsel at re-sentencing could not reasonably have been
expected to search for experts on a subject which they did not know existed.” The record supports
this conclusion.

c. Heinous, Atrocious, and Cruel Aggravating Circumstance

The petitioner argues that counsel were ineffective at resentencing because they did not
chall enge the testimony of Dr. Charles Harlan regarding the length of timethe victim was conscious

2As supplemental authority, the petitioner relies on Wigginsv. Smith,  U.S.__, 123 S. Ct. 2527, 2532, 156
L. Ed. 2d 471 (2003), where the petitioner had sought post-conviction relief from his capital conviction, alleging that
trial counsel “ had rendered constitutionally defective assistance by failing to investigate and present mitigating evidence
of his dysfunctional background.” Trial counsel utilized the defense that another person had killed the victim and did
not present evidence they had showing the petitioner’s“limited intellectual capacities and childlike emotional state . .
. and the absence of aggressive patterns in his behavior, his capacity for empathy, and his desire to function in the
world[.]” Id. Counsel elected not to use specific information that the petitioner and his siblings were | eft “home alone
for days, forcing them to beg for food and to eat paint chips and garbage,” and that he had been “ gang-raped” on more
than one occasion. |d., 123 S. Ct. at 2533. The court determined that trial counsel’s decision not to utilize background
informationwasonewhich “did not refl ect reasonabl e professional judgment” and thatthe petitioner had been prejudiced
as aresult, there being a reasonable probability that the jury would have returned with a different sentence, had they
known thisinformation. Id., 123 S. Ct. at 2541-42. Inthe present appeal, trial counsel presented substantial evidence
at the sentencing hearing, although not to the extent that was done at the post-conviction hearing. W e find that Wiggins
is not applicable.
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and could have lived or experienced pain following the stabbing. At resentencing, the petitioner
offered the testimony of Dr. Chris Sperry who disagreed with Dr. Harlan’ stestimony regarding the
victim’'s consciousness and amount of time she could have survived following the wound to the
heart. Dr. Sperry opined that the victim would have been conscious only fifteen to thirty seconds
following the stab wound to the heart, asopposed to Dr. Harlan’ stestimony that the victim lived four
tofive minutesfollowing the wound to the heart and woul d have been conscious approximately 80%
of that time.

Thepost-conviction court found counse weredeficientinfailingtoinvestigateand introduce
testimony to refute Dr. Harlan’s conclusions, determining, however, that the petitioner was not
prejudiced by thelack of such testimony. Thecourt found that the jury would have been much more
persuaded by the testimony of the pathologist who performed the autopsy, as opposed to one who
drew conclusions from the autopsy report and photographs. Accordingly, the court concluded that
the testimony of Dr. Sperry would not have resulted in reasonable doubt that the victim was
conscious during the apparently final wound to the vagina, both pathologists concuding that this
wound occurred at or shortly after thetime of death. Moreover, the court determined that eveniif the
jury did have reasonable doubt in this regard and did not find this aggravating factor applied, the
remaining two aggravating factors were still strong enough to outweigh the mitigating factors as
presented at the post-conviction hearing.

Astothisissue, the Stateal so argued that even if thevictim were unconscious at thetimethe
vaginal wound was inflicted, the jury could have found that the nature and infliction of that wound
constituted depravity of mind and that the depraved state of mind of the petitioner existed at thetime
the fatal blows were inflicted upon the victim. Our supreme court has held that depravity of mind
of the murderer may beinferred from acts committed at or shortly after the time of death. See State
v. Williams, 690 S.W.2d 517, 529-30 (Tenn. 1985). The court explained that the nature of injuries
to avictim may constitute depravity of mind under the holding in Williams:

Thewillful insertion of a sharp instrument into the vaginal cavity of
a dying woman (or a woman who had just died) satisfies the
requirements of Williams, supra. If committed prior to death, these
actsconstitute torture and thereby al so support afinding of depravity.
If they occurred close in time to the victim's death, they allow the
drawing of an inference of the depraved state of mind of the murderer
at the time the fatal blows were inflicted on the victim.

Hines, 919 SW.2d at 581. We conclude that the record supportsthefindings of the post-conviction
court asto thisissue.

d. Closing Argument

The petitioner contends that his counsel were ineffective in not making a closing argument
at resentencing. Astothisclaim, all three of the petitioner’ sresentencing counsel testifiedthat their
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decision to waive closing argument was based on the fact that they did not want the Stateto present
arebuttal argument. Thelaw is clear that this court may not second-guess the tactical and strategic
choices made by trial counsel unless those choices were uninformed because of inadeguate
preparation. Hellardv. State, 629 SW.2d 4, 9 (Tenn. 1982); see also Bell v. Cone, 535 U.S. 685,
122 S. Ct. 1843, 152 L. Ed. 2d 914 (2002); State v. Menn, 668 S.W.2d 671, 673 (Tenn. Crim. App.
1984). The post-conviction court concluded that trial counsel had made atactical decisiontowaive
closing argument to prevent the State' s then being able to make a strong rebuttal argument. The
record supports this conclusion.

e. Assistance of Counsel on Direct Appeal

Thepetitioner al so contendsthat hisappel late counsel wereineffectiveinfailingto chalenge
the consgtitutionality of the jury instructions at his 1986 trial. He did not present evidence of this
issue at the post-conviction hearing, and the post-conviction court did not address it in its order.
Moreover, the petitioner did not cite to the record or to any legal authority in making this skeletal
argument. Accordingly, thisissueiswaived. Tenn. R. App. P. 27(a)(7); Tenn. Ct. Crim. App. R.
10(b).

D. Underrepresentation of Women in the Cheatham County Jury Venire

The petitioner contends that there was an underrepresentation of women in the Cheatham
County jury venire from which his petit jury was chosen. Because thisissue was not presented on
direct appedl, it has been waived. Tenn. Code Ann. § 40-30-206(g). Post-conviction proceedings
may not be used as a substitute for an appeal to review or correct errors of fact or law allegedly
committed by a court of competent jurisdiction. State v. McClintock, 732 SW.2d 268, 271-72
(Tenn. 1987). However, the petitioner presentsthis argument in the additional fashion that counsel
were ineffective in failing to challenge the composition of the jury at trial. Accordingly, we will
review this matter as a claim of ineffective assistance of counsel.

The court noted that at the petitioner’s 1986 trial, three of the jurors were women, but there
wasonly onefemalejuror at the 1989 resentencing hearing. RelyingonStatev. Strouth, 620 S.W.2d
467, 470 (Tenn. 1981), the post-conviction court found that there was no underrepresentation of
women on the 1986 jury. As to the 1989 resentencing, the court determined that women were
systematicdly excluded, but the petitioner had failed to show that he was prejudiced by the fact that
resentencing counsel did not seek to quash the venire.

Defendants are entitled to a petit jury selected from a representative cross-section of the
community. Taylor v. Louisiana, 419 U.S. 522,95 S. Ct. 692, 42 L. Ed. 2d 690 (1975). TheTaylor
Court held: “the jury wheels, pools of names, panels, or venires from which juries aredrawn must
not systematically exclude distinctive groups in the community and thereby fail to be reasonably
representativethereof.” 1d., 419 U.S. at 538, 95 S. Ct. at 702. In Duren v. Missouri, 439 U.S. 357,
99 S. Ct. 664, 58 L. Ed. 2d 579 (1979), the Supreme Court set forth a three-pronged test for
determining whether ajury was properly selected from afair cross-section of the community:
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@ the group dleged to be excluded is a “distinctive” group in
the community;

2 the representation of this group in venires from which juries
are selected is not fair and reasonable in relation to the
number of such personsin the community; and

3 thisunder-representation isdueto systematic exclusion of the
group in the jury-selection process.

1d., 439 U.S. at 364, 99 S. Ct. at 668. Based upon the report of Dr. James O’ Reilly which provided
that the percentage of women in Cheatham County between 1979 and 1990 was 50.6 to 50.7% of
the population, but the percentage of women in the Cheatham County jury venirefor that sametime
period was between 10 and 22%, the State conceded that the first two prongs of the Duren test had
been satisfied. However, the State argues that the petitioner did not prove the third prong of the
Duren test, that the underrepresentation resulted from systematic exclusion of women in the jury
selection process.

Asto thisissue, the post-conviction court found that the petitioner had made aprimafacie
showing of exclusion:

By the numerical disparity, Petitioner has established a primafacie
caseof systematic exclusion. The proof by the State that jurorswere
selected from a presumably gender balanced voter list does not
overcomethefact of the dramatic under-representation of women. In
fact, thereisno proof which explainsthe disparity. There can beno
explanation other than that the process, for whatever reason,
systematicaly excluded women from Petitioner’ s 1989 re-sentencing
trial.

The Court finds that women were systematically excluded
from the jury panel which sentenced Petitioner to death in the 1989
proceeding.

The State disagreeswith this conclusion, relying on State v. Nelson, 603 S.W.2d 158 (Tenn.
Crim. App. 1980), which explained that “the courts have been reluctant to find the existence of a
primafacie case based on statistics alone, instead requiring proof of asubstantial disparity coupled
with systematic exclusion.” Id. at 163 n.3. The Nelson court determined that the systematic
exclusion prong of the test had been established by proof that the statistical disparity occurred not
just occasionally but in every venire for a period of four years, explaining that “[s]uch evidence
‘manifestly indicatesthat the cause of the underrepresentation was systematic that is, inherent inthe
particular jury-selection system utilized.”” Id. at 165 (quoting Duren, 439 U.S. at 366, 99 S. Ct. at
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669). Thus, the court in Nelson found that the jury selection process had not been carried out in
conformity with the statutory requirements and explained the proper method of selecting thevenire:

[Ultilization of wholly subjective criteriain a selection process such
as Tennessee'swill inviteachallengeto thearray whenever it appears
to produce jury venires that are not representative of the community
at large. This problem could be avoided by utilization of a random
selection or "key number" system, which isin use in many aress of
Tennessee, aswell asmost other statesand thefederal system. Use of
a "key number" applied to county registration lists which are
reflective of a cross-section of the community may occasionally
produce a venire which appears to underrepresent some identifiable
group in the community. However, when an objective selection
criterion of this nature is used, such an underrepresentation can be
shown to be the result of mischance rather than the deliberate
systematic exclusion of any group.

1d. at 167 (citations and footnote omitted).

Werespectfully disagree with the post-convictioncourt’ sfinding that theunderrepresentation
of women compel sthe conclusion that women were systematically excluded from thevenire. While
the petitioner argues on appeal that “the state offer[ed] no plausible explanation” for the disparity
and, therefore, he is entitled, as matter of law, to prevail, we disagree with this clam. In fact,
substantial proof isinthe record asto how the panel of prospective jurorswas selected; and neither
the petitioner nor the post-conviction court hasidentified illegdities or deficienciesin the process.
Rather, both simply relied upon percentages of women called to jury duty to conclude that women
had been systematicaly excluded. In Truesdale v. Moore, 142 F.3d 749, 755 (4th Cir. 1998), the
court explained that a statistical disparity does not, by itself, establish systematic exclusion of a
group from the jury pool:

Truesdde has not advanced any direct evidence of "systematic
exclusion" of African Americans from the venire. Instead he seeks
to rely on the bare assertion of substantial underrepresentation to
prove that there was a structural or systemic impediment to voter
registration by African Americans. We have consistently required
more to make out a violation of the "fair cross-section” guarantee. .

To alow Truesdde to substitute evidence of substantial
underrepresentation for evidence of systematic exclusion would go a
long way towards requiring perfect statistical correspondence
between racial percentagesin the venire and thoseinthe community.
Such a rule would exalt racial proportionality over neutra jury
selection procedure.
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Accordingly, we conclude that the post-conviction court erred in finding that women had
been systematicdly excluded from the venire.

Regarding this issue as a post-conviction claim, the petitioner must prove that his counsel
were ineffective under Strickland because counsel did not challenge the jury venire at trial and/or
resentencing. Attorney Stack tedified that he had no reason to suspect that women were
underrepresented in the jury venirein 1986, and, in fact, three women were on the petitioner’ s 1986
jury. Moreover, counsd testified that they did not use all of their peremptory challengesat the 1986
trial. Our supreme court has found that the presence of three women on the petit jury constitutes a
“fair representation of women on the jury and that is all that is required by the Constitution of the
United States.” Strouth, 620 S.W.2d at 470. Therecord supportsthe post-conviction court’ sfinding
that the petitioner was not prejudiced because counsel did not chalenge the 1986 venire.

With respect to the 1989 resentencing, Attorneys Weems and Stack testified that they
considered challenging the jury venire but knew to do so would cost a vast amount of time. The
State argues that counsel were not deficient “to forgo the preparation of a time-consuming jury
challenge in favor of developing further mitigating proof, which could spare [their] client thedeath
penalty. All defense attorneys must usetheir discretion to decide how best to use thetime givento
themto preparethedefense.” The State arguesthat such decisions are strategicin natureand should
not be second-guessed by this court. As to this issue, the post-conviction court found that the
petitioner had failed to establish that he was prejudiced by counsel’ s decision not to challenge the
venire. Testimony of the petitioner’s 1989 counsel was that this was a strategic decision madein
an effort to best utilize the time which they had for trial preparation. Based upon the testimony
regarding this issue, the record supports the determination of the post-conviction court that the
petitioner failed to show that he was prejudiced because counsel did not seek to quashthe 1989 jury.

Thepetitioner further contendsthat the post-conviction court erredinignoring hisclaimsthat
the grand jury forepersons were selected separately by the judge and the two forepersons, serving
from 1979 to 1990, both were male. We note that the only proof asto this claim consisted of short
portions of the testimony of Delores Moulton and LIoyd Harris. The petitioner’ s counsel were not
guestioned as to the matter, and we have been unable to locate in the petitioner’ s ninety-six-page
proposed findings of fact and conclusions of law, filed after completion of the hearings, areference
that aclaim had been presented and the post-conviction court wasto rule on theforeperson selection
process. Thus, we cannot conclude that this claim was presented to the post-conviction court
separately and not simply as additional information in support of the petitioner’ s jury clam which
we have reviewed. Accordingly, the daimiswaived.?

3As to thisissue, we note that our supreme court, in State v. Bondurant, 4 S\W.3d 662, 675 (Tenn. 1999),
explaining the holdingsin Rosev. Mitchell, 443 U.S.545, 99 S. Ct. 2993, 61 L. Ed. 2d 739 (1979), and Hobby v. United
States, 468 U.S. 339, 104 S. Ct. 3093, 82 L. Ed. 2d 260 (1984), said that the method of selecting the grand jury
foreperson is relevant only as to reviewing the composition of the grand jury as a whole, the “role of the grand jury
foreperson in Tennessee [being] ministerial and administrative.”
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E. Apprendi v. New Jersey and Ring v. Arizona Arguments

The petitioner argues that his death sentence is invalid under the principles set forth in
Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000), and Ring v.
Arizona, 536 U.S. 584, 122 S. Ct. 2428, 153 L. Ed. 2d 556 (2002), making two basic arguments:
(1) the Tennessee Supreme Court substituted itsjudgment for that of thejury when it determined that
it was harmless error for the trial court to have instructed the jury with a former version of the
Tennessee Code with respect to the (i)(5) aggravating circumstance; and (2) Apprendi and Ring
require the aggravating circumstances to be set forth in the indictment, which was not done in his
case. The State respondsthat neither Apprendi nor Ring may beretroactively applied to the petitioner’s
caseon collateral review, and neither decision extendsto Tennessee' s capital sentencing procedure
or requires that aggravating circumstances be set forth in the indictment.

This court has declined to apply Apprendi and Ring retroactively to support a request for
post-conviction relief. See, e.q., Stephen Michael West v. State, No. E2001-02520-CCA-R28-PC
(Tenn. Crim. App. Sept. 6, 2002), perm. to appeal denied (Tenn. Jan. 31, 2003); Gregory Thompson
v. State, No. M2001-02256-CCA-28M-PD (Tenn. Crim. App. Oct. 3, 2001), perm. to appeal denied
(Tenn. May 28, 2002). Inso holding, thiscourt hasrelied onfederal cases, concluding that Apprendi
did not create anew constitutional right that isretroactively applicable. See Burchv. Corcoran, 273
F.3d 577 (4th Cir. 2001), cert. denied, 535 U.S. 1104, 122 S. Ct. 2311, 152 L. Ed. 2d 1065 (2002);
McCoy v. United States, 266 F.3d 1245 (11th Cir. 2001), cert. denied, 536 U.S. 906, 122 S. Ct.
2362, 153 L. Ed. 2d 183 (2002); In re Clemmons, 259 F.3d 489 (6th Cir. 2001); United Statesv.
Moss, 252 F.3d 993, 997 (8th Cir. 2001), cert. denied, 534 U.S. 1097, 122 S. Ct. 848, 151 L. Ed. 2d
725 (2002). Thus, we conclude Apprendi and Ring should not be given retroactive application on
collateral review. Regardless, wediscern no violation of Apprendi and Ring. Asfor thepetitioner’s
argument that the ruling of the United States Supreme Court in Ring means that the holding of our
supreme court in Dellinger is no longer viable, our supreme court has concluded otherwise. State
v. Holton,  SW.3d __, 2004 WL 24972, at *13 (Tenn. 2004) (“Ring provides no relief to the
defendant and does not invalidate this Court’ s holding in Dellinger.”).

At the conclusion of theresentencing hearing, thejury wascharged withtheincorrect version
of the heinous, atrocious, or cruel aggravating circumstance. At the time of the offense, the
aggravating circumstance set out in Tennessee Code Annotated section 39-2-203(i)(5) (1982)
provided that “[t]he murder was especially heinous, atrocious, or cruel in that it involved torture or
depravity of mind.” In 1989, the statute was amended to provide as follows:. “[t]he murder was
especidly heinous, arocious, or crud inthat itinvolved torture or seriousphysical abuse beyond that
necessary to produce death.” Tenn. Code Ann. § 39-13-204(i)(5) (Supp. 1990). On direct appeal
of the resentencing hearing, the supreme court held that there was sufficient evidence in the record
to establish the torture and depravity of mind factors under Tennessee Code Annotated section
39-2-203(i)(5) or section 39-13-204(i)(5) independent of the depravity or serious physical abuse
prongs of the aggravating circumstances. As aresult, the court found that the trial court’serror in
charging the jury with the improper version of the aggravating circumstance was harmless. Hines,
919 S.W.2d at 587-88.
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The petitioner alleges that by finding the error was harmless, the supreme court substituted
itsjudgment for that of the jury in violation of Ring which requiresthat the jury, not the trial judge,
find the aggravating circumstances necessary to impose the death penalty. Ring, 536 U.S. at 609,
122 S. Ct. at 2443. However, the United States Supreme Court explained that a harmless error
analysisisalegal question for the court. O’Neal v. McAninch, 513 U.S. 432, 437, 115 S. Ct. 992,
995, 130 L. Ed. 2d. 947 (1995). In fact, Ring was remanded to the Arizona Supreme Court for a
determination of harmless error. Ring, 536 U.S. at 609 n.7, 122 S. Ct. at 2443. Accordingly, the
making of such an analysis does not violate the principles set forth in Ring.

Finally, the petitioner argues that because the aggravating circumstances that resulted in his
being eligiblefor the death penalty were not set forth in theindictment and returned by thegrand jury
asrequired by Apprendi, his sentence must be set aside. However, Apprendi specifically noted the
Fifth Amendment right to indictment by agrand jury has not been applied to the states under the due
process clause of the Fourteenth Amendment. Apprendi, 530 U.S. at 77 n.3, 120 S. Ct. at 2355.
Accordingly, our state supreme court’s holdings that there is no constitutional violation due to the
failureto allege the aggravating circumstances in the indictment are consistent with Apprendi. See
Statev. Holton,  SW.3d __, 2004 WL 24972, at * 13 (Tenn. 2004); Statev. Carter, 114 SW.3d
895, 910 n.4 (Tenn. 2003); State v. Dellinger, 79 SW.3d 458, 467 (Tenn.), cert. denied, 537 U.S.
1090, 123 S. Ct. 695, 154 L. Ed. 2d 635 (2002). Thisissue iswithout merit.

F. Constitutional Arguments

The petitioner arguesthat his sentence violatesvarious provisions of the Constitutions of the
United States and the State of Tennessee and internationd law. As the State correctly responds,
these arguments have either been previously determined on direct appea or were waived by the
petitioner’ s failure to make the argument on direct appeal. To the extent the petitioner argues that
if an issue was not raised by prior counsel, counsel provided ineffective assistance of counsel, the
petitioner has failed to raise any constitutional claim with respect to the death penalty that has not
already been rejected by the appellate courts of thisstate. See, e.g., Statev. Stevens, 78 SW.3d 817,
850-52 (Tenn. 2002), cert. denied, 537 U.S. 1115, 123 S. Ct. 873, 154 L. Ed. 2d 790 (2003); State
v. Keen, 31 SW.3d 196, 233 (Tenn. 2000), cert. denied, 532 U.S. 907, 121 S. Ct. 1233, 149 L. Ed.
2d 142 (2001); Statev. Neshit, 978 SW.2d 872, 902 (Tenn. 1998), cert. denied, 526 U.S. 1052, 119
S. Ct. 1359, 143L. Ed. 2d 520 (1999); Statev. Vann, 976 SW.2d 93, 117 (Tenn. 1998), cert. denied,
526 U.S. 1071, 119 S. Ct. 1467, 143 L. Ed. 2d 551 (1999); State v. Caughron, 855 S.W.2d 526, 542
(Tenn. 1993). Accordingly, an ineffective assistance of counsel clam on thisissue must fail. The
petitioner’ s claims on this issue are without merit.

-42-



1. CONCLUSION

Based upon the foregoing authorities and reasoning, we affirm the order of the post-
conviction court denying the petition for post-conviction relief.

ALAN E. GLENN, JUDGE



